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TOPICAL INDEX TO CASE DIGESTS 


ABORTIONS — STATUTORY REGULA- 
TIONS 


William L. Webster, Attorney General of Mis- 
souri, et al, Appellants v. Reproductive Health 
Services et al 

No. 88-605 

Argued April 26, 1989 

Decided July 3, 1989 

On Appeal from the United States Court of 
Appeals for the Eighth Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ACCESS TO COURTS — CIVIL RIGHTS 


Edward W. Murray, Director, Virginia De- 
partment of Corrections et al, Petitioners v. 
Joseph M. Giarratano, Johnny Watkins, Jr., 
and Richard T. Boggs, et al 

No. 88-411 


On Writ of Certiorari to the United States 
Court of Appeals for the Fourth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ADMINISTRATIVE PROCEDURE 
(see INSURANCE) 


ADMISSIONS — WITNESSES 


The prosecutor’s failure to promptly notify 
defense counsel of the identity of witnesses who 
later testified, respectively, that defendant 
admitted his involvement in the robbery, that 
defendant falsely identified himself to the police 
and that defendant was seen committing the 
robbery, and the tor’s failure to dis- 
close the content of the admission, violated R. 
3:13-3(f) and so prejudiced defendant that a 
new trial must be held. 


Appellate Division; State v. Blake, A-1796- 
86T4; opinion by Skillman, J.A.D.; decided June 
22, 1989; in Opinions Approved column July 20, 
1989. 
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ADOPTION — PARENTAGE 


New Jersey courts and agencies should not 
give up jurisdiction over a child of New Jersey 
parents where the state to which the child will 
be taken does not afford substantially the same 
rights that the parents would have in the 
termination-of-rights proceeding in New Jersey; 
here, since South Carolina does not provide the 
procedural protections that are available in 
New Jersey, such as the necessity for termi- 
nation of the father’s rights prior to adoption 
of the child by third parties and the guarantee 
of counsel in all cases, the order of the Family 
Part, placing the child in the custody of his 
uncle and aunt in South Carolina, is amended 
to provide that New Jersey will retain juris- 
diction of any proceeding to terminate parental 
rights so long as the parents remain here. 


Appellate Division; New Jersey Division of 
Youth and Family Services et al v. E.D. et 
al, A-1961-87T5SF and A-3848-87T2F; opinion by 
Shebell, J.A.D.; decided June 5, 1989; in Opin- 
ions Approved column June 22, 1989. 
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AGE DISCRIMINATION — LIMITATIONS 
OF ACTIONS — PRE-EMPTIONS 


The six-year period permitted for the filing 
of an age-discrimination complaint under the 
New Jersey Law Against Discrimination has not 
been pre-empted by the shorter limitation of 
the federal Age Discrimination in Employment 
Act; the trial court’s reliance on Nolan v. Otis 
Elevator was misplaced, and the dismissal of 
plaintiff's age-discrimination action is reversed. 








Appellate Division; Fisher v. The Quaker 
Oats Company, A-5714-87T5; opinion by Bil- 
der, J.A.D.; decided May 19, 1989; in Opinions 
Approved column June 22, 1988. 
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AGE DISCRIMINATION — PENSIONS — 
POLICE 


The plain reading of the definitions of ‘‘fire- 
fighter’? and ‘‘law-enforcement officer’ in 29 
U.S.C. 630 indicates that Congress intended the 
exception for states to the Age Discrimination 
in Employment Act, 29 U.S.C. 623(i), to apply 
to all law-enforcement officers and firefighters, 
whether or not they are rank-and-file officers 
performing ‘‘line’’ functions or officers who 
have been promoted to supervisory or adminis- 
trative positions, and the Appellate Division’s 
holding that mandatory retirement is only al- 
lowed for those plaintiffs involved in ‘‘active’’ 
law-enforcement or firefighting efforts is re- 
versed; consequently, plaintiffs, who are be- 
tween the ages of 65 and 70, can be required to 
retire under the state’s Police and Firemen’s 
Retirement System and Public Employees Re- 
tirement System. 


Supreme Court; Boylan et al v. State of 
New Jersey et al, A-86 Sept. Term 1988; 
opinion by Pollock, J.; decided August 2, 1989; 
in Opinions Approved column August 17, 1989. 
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Appellant, a corrections officer, was a victim 
of age discrimination in 1975 when he was 
appointed to a PFRS-eligible position but was 
over the 35-year-old age limit of the Police and 
Firemen’s Retirement System which was sub- 
sequently invalidated because of the federal 
Age Discrimination in Employment Act; he is 
thus within the class of employees N.J.A.C. 
17:1-12.7 was intended to benefit, and the 
arbitrary rejection of his 1986 application to 
transfer from PERS to PFRS is reversed. 


Police 
System, A-4135-87T5; opinion by D’Annunzio, 
J.A.D.; decided May 10, 1989; in Opinions 
Approved column June 8, 1989. 
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Appellants, who failed for financial reasons 
to take advantage of an earlier opportunity to 
transfer from PERS to PFRS, were not victims 
of age discrimination; the denial of these ap- 
plications te transfer was not arbitrary and will 
not be disturbed. 


Appellate Division; Koschker et al v. Bd. 
of Trustees, Police and Firemen’s Re- 
tirement System, A-4096-87T8; opinion by 
D’Annunzio, J.A.D.; decided May 10, 1989; in 
Opinions Approved column June 8, 1989. 
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The county sheriff who decided to forego a 

transfer from PERS to PFRS in 1984 because 
of the cost was not a victim of age discrimina- 
tion, and denying him a cost-free transfer in 
1986 does not violate his right to equal protec- 
tion. 
Appellate Division; Simon v. Bd. of Trus- 
tees, Police and Firemen’s Retirement 
System, A-4114-87T1; opinion by D’Annunzio, 
J.A.D.; decided May 10, 1989; in Opinions 
Approved column June 22, 1989. 
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AIRLINES 


In order to avail itself of the limitation of 
liability for lost luggage ($9.07 per pound), an 
international airline must satisfy certain condi- 
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tions, including: 1) delivery of a baggage check, 
2) a statement that delivery of the baggage will 
be given to the bearer of the check, and 3) the 
number and weight of the packages; here, 
because the claim check did not contain the 
weight of the baggage, the airline is not entitled 
to the limitation of liability and its motion for 
summary judgment is denied. 


Law Division; Hill v. American Airlines, 
Inc., No. DC-008338-88; opinion by Fast, 
J.S.C.; decided September 27, 1989; in Opinions 
Approved column December 14, 1989. 
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ALCOHOLIC BEVERAGES 


N.J.S.A. 2C:33-15 authorizes custodial terms 
for those convicted of underage drinking. 


Appellate Division; State v. Buglione, A- 
5265-87T2; opinion by Baime, J.A.D.; decided 
May 12, 1989; in Opinions Approved column 
June 1, 1989. 
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ALCOHOLIC BEVERAGES — EVIDENCE 


Testimony that defendant regularly became 
intoxicated every weekend at a particular bar 
was properly admitted, under the circum- 
stances of this case, as evidence of a habit to 
prove that he was intoxicated at the time of the 
car crash that resulted in his prosecution for 
aggravated manslaughter and death by auto. 


Appellate Division; State v. Radziwil, A- 
3686-86T4; opinion by Skillman, J.A.D.; decided 
August 29, 1989; in Opinions Approved column 
September 28, 1989. 
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ALCOHOLIC BEVERAGES — LIQUOR LI- 
CENSES 


A right to consent to a transfer of a liquor 
license is a right inseparable from the license 
itself, and the director of the Division of 
Alcoholic Beverage Control correctly deter- 
mined that N.J.S.A. 33:1-26 prohibits a levy on 
a consent to transfer a liquor license. 


late Division; B & G Corporation v. 
layne Twp. Municipal Council, A-1948- 
88T2; opinion by Havey, J.A.D.; decided July 
19, 1989; in Opinions Approved column August 
17, 1989. 
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ALCOHOLIC BEVERAGES — MINORS 


Parents may be liable under common-law 
principles of negligence, agency, proximate 
cause and foreseeability if, when absent from 
the home, they leave their teenagers in circum- 
stances where improper supervision is likely to 
lead to social gatherings where alcohol is con- 
sumed by underage drinkers who then drive 
and cause injuries to innocent victims. 


e Division; Morelia v. Machu et al, 
A-5034-87T1; opinion by King, P.J.A.D.; deci- 
ded September 11, 1989; in Opinions Approved 
column September 28, 1989. 
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ALCOHOLIC BEVERAGES — MINORS — 
TORTS 


No legislation in effect when plaintiff, then 
17, was injured while a passenger in a car 
driven by another 17-year-old prohibited de- 
fendant, a 20-year-old social host, from serving 
them alcoholic drinks, and the trial judge did 
not err in instructing the jury that defendant 
would not be liable for the driver’s negligence 
unless he had served her alcohol after she was 
visibly intoxicated; N.J.S.A. 2C:33-17, provid- 
ing that anyone who makes an alcoholic bever- 
age available to a person under the legal age 
for consuming it is a disorderly person, did not 
become effective until a week after this acci- 
dent, and it was correctly not incorporated in 
the instruction. 


Appellate Division; Thomas v. Romeihs, et 
al, A-219-88T1; opinion by Keefe, J.S.C. (t/a); 
decided July 13, 1989; in Opinions Approved 
column August 3, 1989. 
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APPEALS — CIVIL PROCEDURE — IN- 
DIGENCY 


Plaintiff has not satisfied the standards of 
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poverty and indigency required by Rule 2:7-1 
to obtain an order waiving the payment of 
appellate filing fees and deposit for costs; even 
if he had, his negligence action does not come 
within the very narrow type of civil proceeding 
(such as one involving custody, the loss of 
parental rights, or involuntary civil commit- 
ment) that would entitle him to a free tran- 
script at public expense. 


Law Division; Robinson v. St. Peter’s 
Medical Center, L-088009-86; opinion by Vil- 
lanueva, J.S.C.; decided July 21, 1989; in Opi- 
nions Approved column September 21, 1989. 
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APPEALS — JUVENILES 


The mootness of this appeal challenging ap- 
pellant’s disposition after being adjudicated 
delinquent illustrates inadequacies in the ap- 
pellate process in cases involving juveniles; 
given the potentially irreparable harm in delay, 
where applicable, ized motions to ac- 
celerate should be made in all appeals from 
delinquency dispositions as a matter of course. 


Appellate Division; State ex rel S.T., A- 
329-86-T4; opinion by Ashbey, J.A.D.; decided 
June 12, 1989; in Opinions Approved column July 
6, 1989. 
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APPEALS — MEDICAL MALPRACTICE — 
PROXIMATE CAUSE 


As the Appellate Division held, it would 
offend fundamentally sound principles of ap- 
pellate review and would be manifestly unfair 
to defendant (to say nothing of the trial judge) 
to reverse the jury’s verdict (that the doctor’s 
negligence was not a proximate cause of dece- 
dent’s death) on the ground that the trial court 
did not give the jury an Evers charge sua 
sponte; relief under the plain-error rule (at 
least in civil cases) should be sparingly em- 
ployed. 


Supreme Court; Gaido v. Weiser, A-144 
Sept. Term 1988; per curiam opinion; concurring 
opinion by Handler, J.; decided June 15, 1989; 
in Opinions Approved column July 13, 1989. 
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ARSON FOR HIRE 


N.J.S.A. 2C:17-1d_ prohibits exactly the 
conduct defendant engaged in when he hired 
someone to burn his car, promising to pay $300 
from the insurance proceeds; the fact that 
money never changed hands (because defendant 
never obtained the insurance proceeds) is of no 
moment, and his conviction is affirmed. 


Appellate Division; State v. Chiarulli, A- 
3432-87T1; opinion by Long, J.A.D.; decided 
June 26, 1989; in Opinions Approved column July 
27, 1989. 
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ATHLETIC COACHES — IMMUNITY 


A volunteer coach who has not participated 
in a prescribed safety program, for whatever 
reason, is barred from reliance on the im- 
munity afforded by N.J.S.A. 2A:62A-6(c), and 
therefore defendant, who claimed that he had 
never participated in a safety orientation or 
training program because the children’s base- 
ball league he was associated with as a coach 
failed to establish one, was not immune from 
the ordinary negligence claim asserted by 
plaintiff, who was struck in the eye when he 
was not wearing a catcher’s mask. 


Appellate Division; Byrne v. Fords-Clara 
Barton Boys Baseball League, Inc. et al, 
A-4172-88T2; opinion by Pressler, J.A.D.; 
decided October 4, 1989; in Opinions Approved 
column October 26, 1989. 
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ATTORNEY-CLIENT PRIVILEGE 


Defendant’s authorization to his attorney to 
deal with the utor’s office to effect a 
favorable conclusion of its investigation into the 
arson provided the attorney with a limited 
license to disclose what the attorney perceived 
to be exculpatory information from defendant 
in furtherance of his mission; the information 
so provided did not fall within the iew of a 
protected confidence, and the fact that it 
turned out to be the linchpin in a chain of 
incriminating circumstances not mean that 
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defendant’s conviction should be reversed. 


Appellate Division; State v. Schubert, A- 
2270-87T4; opinion by Baime, J.A.D.; decided 
July 17, 1989; in Opinions Approved column 
August 17, 1989. 
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By instituting a proceeding to vacate a final 
judgment of divorce which incorporated a 
property settlement agreement and alleging that 
her husband had misled her as to the value and 
extent of the marital property causing her to 
avoid the advice of her then attorney, thereby 
disclosing confidential communications with her 
attorney, plaintiff waived her attorney-client 
privilege with respect to information relevant to 
the issues implicated by her application to the 
court. 


Appellate Division; Weingarten v. Wein- 
garten, A-3150-88T3F; opinion by Scalera, 
J.A.D.; decided July 6, 1989; in Opinions Ap- 
proved column August 17, 1989. 
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ATTORNEY-CLIENT PRIVILEGE — CHILD 
VICTIMS — LAW GUARDIANS 


Because a law guardian serves as the at- 
torney for allegedly abused or neglected chil- 
dren, the attorney-client privilege applies to 
any communications made in the course of that 
representation; defendant does not have a 
constitutional right to an in camera review of 
notes of communications between his daughters 
and their attorney to determine whether they 
contain statements that are inconsistent with 
their accusations against him of sexual abuse. 


Appellate Division; State v. E.P., A-3287- 
88T3F; opinion by Skillman, J.A.D.; decided 
May 26, 1989; in Opinions Approved column 
June 22, 1989. 
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ATTORNEY-CLIENT PRIVILEGE — DE- 
TECTIVES — DISCOVERY — MAT- 
RIMONIAL LAW 


The attorney’s detective’s investigative work 
is privileged and protected in family matters by 
the work-product rule; here, where what is 
sought in discovery is information about de- 
fendant learned by the detective hired by 
plaintiff's attorney, the documents obtained as 
a result of the detective’s efforts are producible 
as of right, but defendant may not take the 
detective’s deposition. 


Chancery Division, Family Part; Torraco v. 
Torraco, FM-21742-87; opinion by Sorkow, 
J.S.C.; decided August 15, 1989; in Opinions 
Approved column November 22, 1989. 
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ATTORNEY GENERAL — CHARITABLE 
TRUSTS 


Katz should be followed here, where the 
Attorney General seeks an accounting of a 
charitable trust, at trust expense, in addition to 
the audit mandated by R. 4:87-5; a second 
audit or accounting may be accomplished at the 
discretion of the Attorney General, but the 
public at large, not the trust, should pay for it. 


Chancery Division; In re Grassman Trust, 
P-62-78; opinion by Kentz, J.S.C.; decided April 
5, 1989; in Opinions Approved column August 
17, 1989. 
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ATTORNEYS 
(see also DEATH PENALTY) 


Defendant was represented by competent 
counsel at every critical step of the trial not- 
withstanding the fact that defense counsel did 
not open to the jury or cross-examine the 
state’s witnesses pursuant to defendant’s direc- 
tions; opening statements on behalf of criminal 
defendants are a matter of choice under R. 1:7- 
1(a); also, defense counsel had the opportunity 
to hear and evaluate the witnesses’ testimony 
and had subpoenaed two of the three witnesses 
so that once defendant had changed his tactics 
and permitted defense counsel to prepare a 
defense counsel was able to recall them, in- 
cluding the victim. 


Appellate Division; State v. Williams, A- 
262-87T4; opinion by Michels, P.J.A.D.; decided 
April 21, 1989; in Opinions Approved column 
May 18, 1989. 
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ATTORNEYS — 
MALPRACTICE 


The doctrine of avoidable consequences ap- 
plies only to the diminution of damages and not 
to the existence of a cause of action, and the 
trial judge should not have granted summary 
judgment to defendant; plaintiff was not re- 
quired to travel to Mississippi, where his cause 
of action against manufacturers of asbestos 
products was not time barred, and institute an 
action there in an effort to mitigate damages 
for legal malpractice, and the trial judge 
should not have denied his motion to strike that 
defense. 


DAMAGES — LEGAL 


Appellate Division; Covino v. Peck, A-4856- 











87TS; opinion by Deighan, J.A.D.; decided June 
14, 1989; in Opinions Approved column July 6, 
1989. 
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ATTORNEYS — ETHICS 


Although it is not a crime merely to have a 
shortage in an attorney’s trust account, where 
there is a knowing misuse of clients’ funds 
(here, a jury convicted defendant of knowing 
misapplication of clients’ funds in violation of 
N.J.S.A. 2C:21-15) the attorney must be dis- 
barred; whether the attorney never received 
any personal benefit from the shortages in his 
trust account is irrelevant. 


Supreme Court; In re Dennis J. lulo, D-81 
Sept. Term 1988; per curiam opinion; decided 
July 7, 1989; in Opinions Approved column July 
20, 1989. 
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In view of the severity of the multiple ethical 
violations committed by the attorney, including 
falsely representing to clients that he would 
assume responsibility for representing them, 
lying to them about the status of their cases, 
refusing to speak to them or return their files, 
and failing to appear at court dates (these 
actions constitute malice) plus his failure to 
appear before the Disciplinary Review Board 
and participate fully in the District Ethics 
Committee proceedings, the attorney is dis- 
barred. 


Supreme Court; In the Matter of James 
Spagnoli, D-54 Sept. Term 1988; per curiam 
opinion; dissent by O’Hern, J.; decided July 7, 
1989; in Opinions Approved column July 20, 
1989. 
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Lawyers should be above-board in their 
business transactions, and respondent’s conduct 
was inconsistent with the standards expected of 
lawyers who engage in business; however, this 
is his first disciplinary action, it involved a 
complex and unusual business transaction in 
which his conduct may have been the result of 
poor business judgment and not any willful 
attempt to defraud, the sincerity of his belief 
that he was acting ethically appears genuine, 
and during the eight years since this transac- 
tion he has not really practiced law, so a public 
reprimand is sufficient discipline. 


Supreme Court; In the Matter of Joseph 
W. Urbanick, D-10 Sept. Term 1989; per 
curiam opinion; decided December 1, 1989; in 
Opinions Approved column December 7, 1989. 
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An agreement between a lawyer and non- 
lawyer in which the latter was to share in 50 
percent of the cases he brought in (the non- 
lawyer ran an investigation service specializing 
in workers’ compensation and personal injury 
litigation) is void and unenforceable because it 
is prohibited by the Rules of Professional 
Conduct and violates the statutory proscription 
against non-lawyers practicing law and solic- 
iting lawsuits; as a result, plaintiff cannot 
recover for any of the investigative, paralegal 
or other services performed on any of the 
matters that he brought into defendant’s law 
office pursuant to that agreement; the non- 
lawyer may not circumvent the statutory pro- 
scription and ee policy against this illegal 
agreement by tionalizing it and asserting a 
claim based on quantum meruit and con- 
structive contract for services rendered with 
cg to all matters he brought into the 
office. 


Appellate Division; Infante v. Gottesman, 
A-4358-87T2; opinion by Michels, P.J.A.D.; 
decided May 16, 1989; in Opinions Approved 
column June 15, 1989. 
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ATTORNEYS — ETHICS — JUDGES 


Judicial discipline for ethical misconduct by 
an attorney while serving as a judge does not 
obviate or foreclose professional discipline as a 
lawyer, and the findings that undergird a 
determination of judicial misconduct are con- 
clusive in subsequent attorney-discipline pro- 
ceedings. 


It is appropriate to discipline an attorney for 
conduct as a judge that corrupts the judicial 
process or evidences a lack of the character 
and integrity that are necessary in an attorney; 
respondent, who was removed as a Superior 
Court judge for attempting to use his public 
office to influence the disposition of municipal 
court charges against his daughter and to deter 
other public officials from performing their 
lawful duties, and for having conspired to 
acquire property belonging to litigants in a 
dissolution case he heard without a jury — 
suborning perjury and falsifying evidence — 
must be disbarred. 


Supreme Court; In re Thomas L. Yac- 
carino, D-65 Sept. Term 1988; per curiam 
opinion; dissent by O’Hern and Garibaldi, JJ.; 
decided October 13, 1989; in Opinions Approved 
column October 26, 1989. 
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ATTORNEYS — ETHICS — WHISTLE- 


BLOWERS ACT 


In the context of this claim for money 
es only and not for reinstatement, 
brought by an in-house attorney who claims 
that he was constructively discharged when he 
objected to the employer’s use of documents 
that were placed under seal by another court 
and which contained trade secrets, an action 
may be maintained under the Conscientious 
Employee Protection Act, N.J.S.A. 34:19-1 et 
seq., consistent with the Code of Professional 
Ethics adopted by the Supreme Court in the 
exercise of its exclusive authority to regulate 
the practice of law; in this case, the Act would 
neither compel an employer-client to accept an 
unwanted employee-attorney by preventing his 
discharge at will nor threaten to discourage an 
ethics or fee-dispute complaint; rather than 
interfering with the Court’s regulation of the 
legal profession, the Act reinforces the Court’s 
constitutional mission to encourage and insure 
the ethical practice of law. 


Appellate Division; Parker v. M&T Chem- 
icals, Inc. et al, A-2217-88T5; opinion by 
King, P.J.A.D.; decided October 30, 1989; in 
Opinions Approved column November 30, 1989. 
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ATTORNEYS — REAL PROPERTY 


The regulation adopted by the New Jersey 
Real Estate Commission requiring all licensee- 
prepared contracts subject to attorney review 
to contain an ‘‘agreeinent to honor’’ (ATH) 
which purports to prohibit the seller of real 
property from showing it or considering other 
offers, or the buyer from submitting offers on 
other properties, during the three-day attorney- 
review period, violates the consent judgment 
approved by the Supreme Court and intrudes 
on that Court’s constitutional authority to reg- 
ulate the practice of law; the trial court’s grant 
of summary judgment for the sellers in this 
action for specific performance is affirmed. 


Appellate Division; Carmagnola et al v. 
Hann et al, A-2211-88T2F; opinion by 
D’Annunzio, J.A.D.; decided June 12, 1989; in 
Opinions Approved column June 29, 1989. 
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ATTORNEYS — REALTORS — UN- 
AUTHORIZED PRACTICE OF LAW 


For a real-estate broker to represent a seller 
of real property in processing a subdivision 
application constitutes the unauthorized prac- 
tice of law; both the broker who appeared 
before the planning board and the seller, who 
is an attorney but did not appear, violated the 
law, and the seller cannot use the failure to 
obtain subdivision approval as a defense to the 
buyers’ action for specific performance. 


Chancery Division; Slimm v. Yates et al, 
C-8001-87; opinion by Haines, A.J.S.C.; decided 
August 29, 1989; in Opinions Approved column 
November 2, 1989. 
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ATTORNEYS — WELFARE 


This declaratory-judgment action is in the 
nature of an interpleader, except the stake- 
holder, plaintiffs’ attorney, has a further ob- 
ligation — to prevent his clients from defraud- 
ing the county welfare agency — and could be 
personally liable if he breached it. 


A county welfare agency has a lien on the 
tort action of a welfare recipient where, as 
here, she concealed it and there is thus no 


**Agreement to Repay.”’ 


A county welfare agency’s claim for re- 
coupment of AFDC payments is limited to the 
amount of assistance paid on behalf of the 
parent alone, as if her child had not been 
included in the eligible family unit. 


Law Division; Childs et al v. Essex County 
Division of Welfare, W-016739-88; opinion by 
Villanueva, J.S.C.; decided August 30, 1989; in 
Opinions Approved column September 14, 1989. 
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ATTORNEYS’ FEES — CIVIL PROCEDURE 
— DEFAULT JUDGMENTS 


Judges and court clerks should be vigilant in 

scrutinizing complaints in all actions for a fee 
by an attorney to ensure compliance with R. 
1:20A-6, which requires an attorney to advise 
the client, prior to instituting an action to 
recover a fee, of the arbitration remedy for 
resolving fee disputes and to certify in the body 
of the complaint that such notice was given; if 
it has not been followed, a default judgment 
may not be entered, nor may any other pro- 
ceeding continue, until the complaint is 
amended and the defendants are given notice 
that the arbitration remedy is available. 


Plaintiff, who did not follow R. 1:20A-6 
should not have proceeded to obtain a default 
judgment after being put on notice of that 
serious defect in her pleadings, which she 
should have amended and served anew; defen- 
dants’ application to vacate the default judg- 
ment for her fee for legal services is granted 
but (because by doing nothing until plaintiff 
moved against their property, and by using R. 
1:20A-6 purely as a tactic and now not choos- 
ing arbitration, their culpability for the court 
officer’s potential loss of commission is greater 
than plaintiff's) on the condition that they 
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deposit $300 in court to cover his maximum 
commission for levying on their property if 
they do not prevail. 


Law Division; Special Civil Part; Chalom v. 
Benesh et al, DC-615153-88; opinion by Har- 
ris, J.S.C.; decided April 5, 1989; in Opinions 
Approved column July 6, 1989. 
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ATTORNEYS’ FEES — CIVIL RIGHTS 


Where plaintiffs were granted relief based 
only on the state claims and the court did not 
address the federal Title VIII issues, attorneys’ 
fees may be available to a successful litigant; 
however, in this case the application is denied 
because the motion for attorneys’ fees is un- 
timely when analyzed in the context of the 
duration of the litigation and is presumptively 
prejudicial to defendants, and the record. also 
supports a conclusion of unfair surprise and 
prejudice — a hearing on remand to review the 
record to establish if it sufficiently establishes a 
violation of Title VIII that would permit an 
award of counsel fees under §36212(c) would be 
fairly complicated and could not reasonably be 
confined to the existing record; even if it could 
be confined to the existing record, a de novo 
trial based on the 1976 record may be im- 
practical; the doctrine of laches applies (the 
time period before laches applies should be 
stricter for motions for attorneys’ fees than for 
substantive redress); and there was no mention 
of a claim for attorneys’ fees from the time the 
motion was commenced in 1974 until the ap- 
plication was made in 1976. 


Supreme Court; Urban League of Greater 
New Brunswick et al v. Mayor and Council 
of Carteret et al, A-44/45 Sept. Term 1988; 
opinion by Handler, J.; decided July 11, 1989; in 
Opinions Approved column July 20, 1989. 
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Independent Federation of Flight Attendants, 
Petitioner v. Anne B. Zipes et al 

No. 88-608 

Argued April 25, 1989 

Decided June 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Seventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 


124 N.J.L.J. Index Page 158 
ATTORNEYS’ FEES — CONFLICTS OF 
LAW 


A litigant before a New Jersey court is 
entitled to counsel fees under Rule 4:42-9(a)(6) 
even though the policy-coverage issues are 
governed by the law of another jurisdiction. 


Appellate Division; Du-Wel Products, Inc. 
v. United States Fire Insurance Company 
et al, A-4457-87T2; opinion by Pressler, 
J.A.D.; decided October 26, 1989; in Opinions 
Approved column November 22, 1989. 
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ATTORNEYS’ FEES — CONTINGENT 
FEES 


In a situation such as this, where an attorney 
leaves a law firm and continues to represent a 
client who had a contingent-fee arrangement 
with the former firm, the proper measure of a 
former firm’s compensation involves principles 
of quantum meruit, and trial courts should 
consider the length of time each firm spent on 
the case relative to the total amount of time 
expended to conclude the client’s case, the 
quality of the representation, the viability of 
the claim at the time of transfer from the first 
firm, the amount of recovery realized in the 
underlying lawsuit, and any pre-existing part- 
nership agreements. 


Appellate Division; La Mantia v. Durst et 
al, A-4538-87T5; opinion by Gruccio, J.A.D.; 
decided June 28, 1989; in Opinions Approved 
column July 27, 1989. 
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ATTORNEYS’ FEES — ELECTIONS — 
FRIVOLOUS CLAIMS 


Since plaintiffs withdrew their Title 19 claim 
without taking any action against defendants, 
defendants are the prevailing parties; since this 
suit requesting compensatory and _ punitive 
damages (which are not provided for in the 
statute), and involving an improper plaintiff (a 
winner in the election) and an improper de- 
fendant (a loser), was brought ‘‘without rea- 
sonable basis in law or equity,’’ counsel fees 
and costs will be imposed on plaintiffs under 
N.J.S.A. 2A:15-59.1 (the frivolous-suit statute). 


Law Division; lannone et al v. McHale et 
al, CPM-L-452-89PW; opinion by Thomas, 
J.S.C.; decided July 31, 1989; in Opinions Ap- 
proved column October 5, 1989. 
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ATTORNEYS’ FEES — MATRIMONIAL 
LAW 


Plaintiff's awards for counsel fees, which 
have the force of judgments, N.J.S.A. 2A:16- 
18, and are automatically entered by the Clerk 
of the Superior Court, 2A:16-11, survive the 
final judgment of divorce; mere awards that 
are not reduced to judgment or otherwise 
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preserved, however, are merged into the final 
judgment. 


Chancery Division; Kuloszewski v. Kul- 
oszewski, No. FM- 3811- 87; opinion by Krafte, 
J.S.C.; decided April 11, 1989; in Opinions 
Approved column August 24, 1989. 
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AUTO INSURANCE 


The regulations implementing the 1988 revi- 
sions to the no-fault automobile insurance law 
and promulgating a model buyer’s guide and 
selection form (for consumers to choose be- 
tween the lower-premium basic tort option, also 
characterized as a ‘‘verbal’’ or ‘‘lawsuit’’ 
threshold, and the higher-premium non- 
threshold option), which insurance companies 
must provide with all new and renewal policy 
applications, are affirmed as a valid exercise of 
the rule-making authority of the Commissioner 
of Insurance. 


Appellate Division; Emmer v. Merin, A- 
2661-88T1F; opinion by Muir, J.A.D.; decided 
June 7, 1989; in Opinions Approved column June 
29, 1989. 
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Plaintiff's complaint for commissions on un- 
earned premiums from policies issued on behalf 
of the JUA during 1984 and 1985, which were 
cancelled for non-payment of premiums, was 
properly dismissed; N.J.S.A. 17:22-6.14a(j) and 
(k), added to the statute in 1986, which provide 
that the JUA is not liable for unearned com- 
missions when policies are cancelled for non- 
payment of premiums, applies retroactively. 


Appeliate Division; John Savarese et al v. 
New Jersey Automobile Full Insurance 
Underwriting Association, A-264-88T3; opin- 
ion by O’Brien, J.A.D.; decided July 26, 1989; 
in Opinions Approved column August 31, 1989. 
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AUTO INSURANCE — BANKRUPTCY 


A surcharge imposed on drivers convicted of 
driving while under the influence qualifies as a 
‘“‘debt,’’ but falls within the exception to dis- 
charge in 11 U.S.C. 523(a)(9) for debts from 
judgments arising out of the operation of a 
vehicle while legally intoxicated. 


Lugo v. Paulsen et al, No. 89-5090; on appeal 
for the District Court for the District of Newark; 
opinion by Scirica, U.S.C.J.; filed September 28, 
1989. 
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AUTO INSURANCE — BROKERS/AGENTS 
— NEGLIGENCE 


The conclusion to be made from Regino v. 
Aetna Cas. & Surety Co. is that when a broker 
or agent acts for the insuror within the scope of 
the authority outlined by the terms of a written 
agency agreement he is acting as the insuror’s 
authorized agent, and his acts are to be con- 
sidered as the company’s acts under the prin- 
ciple of respondeat superior; here, however, 
where defendant was an agent for several 
companies including the insuror, pursuant to a 
written agency agreement, and he erroneously 
advised plaintiff to insure his vehicle as a 
commercial vehicle, which did not include PIP 
or medical payments coverage, defendant’s 
function was one involving a broker-client re- 
lationship with plaintiff and not one en- 
compassed by the terms of the agency agree- 
ment with the insuror, which never received 
notice of what was taking place. 


Ps nag ned Division; Mazur v. Selected 
sks Ins. Co. et al, A-724-88T2; opinion by 
Scalera, J.A.D.; decided May 16, 1989; in 
Opinions Approved column June 15, 1989. 
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AUTO INSURANCE — BROKERS/AGENTS 
— UIM COVERAGE 


When plaintiffs’ insurance broker undertook 
to evaluate their insurance needs and to make 
recommendations to them, it was acting not as 
the agent for any one of the several insurers it 
represented but only for its own clients, and its 
negligence in failing to recommend under- 
insured-motorist coverage to them (before the 
amendment to N.J.S.A. 17:28-1.1) was not 
attributable to their automobile liability insurer 
on principles of respondeat superior or on any 
other basis (Regino is distinguished); the broker 
must bear the responsibility for plaintiffs’ loss 
alone. 


a ; Johnson v. MacMillan 
I, A- tin 87TS: opinion by Pressler, 


P.J.A.D.; decided May 4, 1989; in Opinions 
Approved column June 8, 1989. 
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AUTO INSURANCE — CHOICE OF LAW 


The trial judge was correct in holding that 
Pennsylvania law governs here, where the place 
of the auto insurance contract was in that state 
and neither Texas (where the insured subsequ- 
ently moved) or New Jersey (where the accident 
occurred) interests substantial enough 
to override the Simmons’ Estate standard; 
however, applying Pennsylvania case law, the 
injured driver did not have permission to use 
the car and, even if permission is assumed, his 





NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 11, 1990 


taking it from Texas to New Jersey amounted 
to theft or the like and was a ‘‘material and 
substantial deviation’? from any implied per- 
mission, so the trial judge incorrectly concluded 
that the injured driver was an additional in- 
sured under the policy. 


Appellate Division; Allstate Insurance 
Company v. Brackin et al, A-3583-87T8; 
opinion by Michels, P.J.A.D.; decided June 28, 
1989; in Opinions Approved column July 20, 
1989. 
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AUTO INSURANCE — CHOICE OF LAW — 
UM COVERAGE 


Pursuant to Simmons’ Estate, New Jersey law 
is applied here to the New Jersey policy, which 
seeks to pay uninsured-motorist benefits to its 
insured (injured in a Pennsylvania accident) 
only on a pro rata basis, and Pennsylvania law 
to the Pennsylvania policy, which insures the 
car that had the accident and seeks to pay only 
on an excess basis; whenever the New Jersey 
policy applies to an accident outside of New 
Jersey, which another auto policy covers on an 
excess basis according to the law of the state of 
contracting, the New Jersey policy’s proration 
clause must fail, so the Pennsylvania policy’s 
excess clause is effective here. 


Appellate Division; Rutgers Casualty In- 
surance Co. v. State Farm Mutual Insur- 
ance Co. et al, A-506-88T5; opinion by Cohen, 
J.A.D.; decided June 26, 1989; in Opinions Ap- 
proved column July 27, 1989. 
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AUTO INSURANCE — COUNTIES — REF- 
ERENDUMS 


The proposed non-binding referendum ques- 
tion on whether the county boards of free- 
holders should advise the Legislature to take 
certain steps, intended to reduce the cost of 
automobile insurance, does not pertain to the 
‘‘government or internal affairs’’ of a county 
and therefore cannot be included on the coun- 
ties’ forthcoming general-election ballots; 
N.J.S.A. 19:37-1 was never intended to be used 
to test public opinion in the abstract or to 
ascertain the public’s views on controversial or 
timely issues outside the province of the gov- 
erning body that solicits them, and the statu- 
tory requirement is not satisfied merely by the 
furnishing of unsolicited, non-binding advice to 
another governmental body about a matter 
within its jurisdiction. 


Supreme Court; Board of Chosen Free- 
holders v. Szaferman et al, A-121 Sept. 
Term 1989; per curiam opinion; decided Sep- 
tember 22, 1989; in Opinions Approved column 
October 5, 1989. 
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AUTO INSURANCE — PIP BENEFITS 


Where plaintiff suffered from a _ medical 
condition that by its nature indicated the 
probability of future medical treatment, the 
exception in Zupo v. CNA Insurance Co., 98 
N.J. 30 (1984), to the two-ycar statute of 
limitations in N.J.S.A. 39:6A-13.1(a) applied; 
the language in Zupo limiting its application to 
“those [causally-related medical conditions] 
whose insidious nature is such that their re- 
currence after an extended period of apparent 
cure is probable’ was intended to describe one 
acceptable example of why there was no re- 
quest for additional treatment, while this case 
points to another acceptable scenario: com- 
plaints and suffering, during the treatment gap 
period, progressively worsening, coupled with a 
decision to finally seek out medical help; the 
trial court correctly refused to bar plaintiff 
from the Zupo exception merely because the 
long period between medical treatments was 
not due to an apparent cure followed by a 
relapse or recurrence. 


Supreme Court; Rahnefeld v. Security In- 
surance Company of Hartford, A-95 Sept. 
Term 1987; per curiam opinion; decided July 18, 
1989; in Opinions Approved column July 27, 
1989. 
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A PIP carrier must pay the diagnosis-related- 
group (DRG) amount of the hospital charge 
rather than the actual itemized charge for the 
expenses incurred by the hospital. 


Appellate Division; Russell v. Rutgers 
Company, A-4169-87T2; 
opinion by O’Brien, J.A.D.; decided June 23, 
1989; in Opinions Approved column July 20, 
1989. 
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Plaintiff's decedent was maintained on life- 
support systems after being declared brain 
dead solely to permit organ transplant if his 
relatives had consented, and the hospital ex- 
penses incurred after the determination of ir- 
reversible brain death are therefore not com- 
pensable by PIP insurance coverage. 


Law Division; Cavagnaro v. Hanover In- 
surance Company, Inc., L-079332-86; opinion 
by Keiner, J.S.C.; decided August 10, 1989; in 
Opinions Approved column October 5, 1989. 
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Plaintiff, who was a passenger in a taxicab 
that was involved in an accident with a private 
passenger automobile, could not recover per- 
sonal injury protection benefits under her 
husband’s insurance policy since the PIP stat- 
ute, N.J.S.A. 39:6A-4, as amended in 1983, 
does not apply if a person is occupying a 
commercial vehicle, even where that vehicle is 
involved in an accident with a private pass- 
enger vehicle. Amiano v. Ohio Cas. Ins. Co. 
and Hoglin v. Nationwide Mut. Ins. Co. are no 
longer the law. 


Law Division; Truppa v. Prudential Prop- 
erty and Casualty Company, No. L-97605- 
88; opinion by Menza, J.S.C.; decided September 
15, 1989; in Opinions Approved column Dece- 
mber 7, 1989. 
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Plaintiff, who at the time of the occurrence 
of an accident was unemployed, was not rec- 
eiving unemployment benefits, and had no 
immediate prospects of employment, is entitled 
to PIP income-continuation benefits since she 
wanted to work, had the potential to do so, was 
committed to an occupational way of life, 
retained a substantial interest in employment 
and, therefore, was an income producer; be- 
cause of her injuries she was unable to accept a 
job offer and she sustained a loss of income 
within the meaning of the statute, and is 
therefore entitled to PIP benefits. 


Law Division; Tombros v. Selective In- 
surance Company of America, No. L- 
101729-88; opinion by Menza, J.S.C.; decided 
September 29, 1989; in Opinions Approved col- 
umn December 7, 1989. 


124 N.J.L.J. Index Page 1495 


BANKRUPTCY — LIENS 


Since defendant was discharged from her 
judgment debt to plaintiff pursuant to the 
federal bankruptcy law and waited more than 
one year before applying to the state court that 
had entered it, she satisfied the preconditions 
of N.J.S.A. 2A:16-49.1 for discharging it; the 
lien on defendant’s residence that plaintiff had 
filed could have been discharged during the 
bankruptcy proceedings by virtue of the post- 
Furnival 1978 changes in the federal bank- 
ruptcy law, and defendant’s lack of standing to 
seek that relief in federal court four years later 
and her sale of the property do not preclude 
her from obtaining relief in the state court, 
= should have discharged the judgment 
ien. 


Appellate Division; Associates Commer- 
cial Corp. v. Langston, A-6145-87T2; opinion 
by Skillman, J.A.D.; decided September 15, 
1989; in Opinions Approved column October 12, 
1989. 
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BANKRUPTCY — PRODUCTS LIABILITY 


Nothing in Ramirez or Nieves supports the 
argument that a transfer in bankruptcy is to be 
shielded from exposure to successor liability, 
and the mere fact that a bankruptcy order 
approves a sale purporting to transfer assets 
free and clear of contingent products-liability 
claims is not determinative; here, where the 
assets of the manufacturer whose product in- 
jured plaintiff (after the sale but before the 
liquidation plan was approved) were sold in 
bankruptcy to defendant, plaintiffs action for 
damages can proceed in state court, where he 
has the burden of proving defendant’s succes- 
sor status (which, as a mixed question of law 
and fact, is for the court and not a jury). 


Law Division; Wilkerson v. C.O. Porter 
Machinery Co. et al, 1-07815286; opinion by 
Wecker, J.S.C.; decided June 30, 1989; in Opi- 
nions Approved column November 16, 1989. 
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BANKRUPTCY — SOVEREIGN IMMUNITY 


Martin W. Hoffman, Trustee, Petitioner v. 
Connecticut Department of Income Main- 
tenance et al 

No. 88-412 

Argued April 19, 1989 

Decided June 23, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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BANKRUPTCY — TRIAL BY JURY 


Granfinanciera, S.A., et al, Petitioners v. Paul 
C. Nordberg, Creditor Trustee for the Estate 
of Chase & Sanborn Corporation, etc. 

No. 87-1716 

Argued January 9, 1989 

Decided June 23, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Eleventh Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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BANKS — LOANS 


On plaintiff's complaint to recover money 
lent to defendant, defendants’ counterclaim 
alleging that plaintiff improperly honored 
forged checks drawn on its account sets forth a 
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cause of action in equitable recoupment (de- 
fendant certified that the loan was made to 
assist defendant while plaintiff's carrier in- 
vestigated the improperly honored checks and, 
therefore, for purposes of this motion, the main 
action and counterclaim are part of a single 
transaction), and plaintiff's motion to dismiss 
this claim as time barred under N.J.S.A. 
17:9A-229.3 is dismissed. 


Law Division; Midlantic National Bank v. 
n, Ltd. et al, W-021496-88: opinion by 

Arnold, P.J.S.C.; decided March 17, 1989; in 

Opinions Approved column June 22, 1989. 
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BEACH FEES — MUNICIPALITIES — 
PUBLIC-TRUST DOCTRINE 


As a trustee over its beach area, this munic- 
ipality has breached its obligations to the pub- 
lic, as the beneficiary of the trust lands, by 
discriminating against non-residents in charging 
unreasonable beach-admission fees and by 
commingling beach revenues with its general 
revenues and operating the beachfront as 
though it were a commercial business en- 
terprise for the sole benefit of its taxpayers 
rather than setting surplus beach-front reve- 
nues aside to meet future beach-related costs as 
required by N.J.S.A. 40:61-22.20; reimburse- 
ment of the overcharged fees is unreasonable in 
this case, but the municipality shall follow the 
fee guidelines set forth in this opinion as to 
which costs may be properly allocated to its 
beach-front expenses. 


Law Division; Slocum v. The Borough of 
Belmar, L-073027- S7EPW. opinion by Milberg, 
A.J.S.C.; decided May 9, 1989; in Opinions 
Approved column December 14, 1989. 
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BEACH FEES — TORT CLAIMS ACT 


The Public Advocate’s claim that defendant 
should reduce its beach fees below the level of 
expenses, to reimburse beach goers for the 
surplus revenues generated in prior years by 
fees that exceeded its legitimate beach-front- 
related expenses, sounds in equity and is 
therefore not subject to the Tort Claims Act; 
defendant’s motion to dismiss it because plain- 
tiff never filed a notice of claim pursuant to 
N.J.S.A. 59:8-8 is denied. 


Law Division; Slocum v. Borough of Bel- 
mar, 073027-87EPW; opinion by Milberg, 
A.J.S.C.; decided May 9, 1989; in Opinions 
Approved column June 22, 1989. 
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BIDDING 


A provision for retainage, whether for 
completion or post-completion repairs, under 
which the owner withholds more than two 
percent of the contract price violates N.J.S.A. 
4A:11-16.3, as does retainage held past final 
completion, even for post-completion repairs, 
and a contract provision that gives the owner 
(or its engineer or architect) discretionary au- 
thority at the beginning of the guarantee period 
to decide whether to require security for the 
guarantee, and in what amount, is invalid. 


Appellate Division; Carbro Construction 
Company et al v. Middlesex County Uti- 
lities Authority, et al, A-3850-88TS5F; opinion 
by Cohen, J.A.D.; decided May 12, 1989; in 
Opinions Approved column June 8, 1989. 
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N.J.S.A. 40A:11-6 does not prevent a bidder 
from naming the one subcontractor in each 
trade with whom he will actually contract if 
awarded the contract; the statute’s purpose is 
to prevent substitutions of unlisted subcon- 
tractors, and the judgment dismissing plain- 
tiffs complaint challenging the award of the 
contract to defendant, who listed several sub- 
contractors for each trade, while plaintiff only 
listed one, is affirmed 


Appellate Division; Thomas P. Carney, 
Inc. et al v. Trenton et al, A-4278-87TS; 
opinion by Keefe, J.A.D. (t/a); decided Dece- 
mber 2, 1988; in Opinions Approved column 
November 9, 1989. 
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To the extent that Carney v. Trenton may be 
understood as interpreting N.J.S.A. 40A:11-16 
to permit a prime contractor to name alternate 
subcontractors in a single overall contract and 
then select between them after the bids have 
been opened, it is disagreed with; the award to 
defendant must be barred. 


no we ~~ Prismatic Develop- 

ment Corp. Somerset County Bd. of 
Chosen Freeholders et al, A-6347-88TIF; 
opinion by Bilder, J.A.D.; decided September 27, 
1989; in Opinions Approved column October 26, 
1989. 
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BIDDING — EDUCATION 


The Public Schools Contracts Law mandates 
that boards of education accept bids only from 
those who have the appropriate qualification 
certificate, and the failure of these specifica- 
tions to designate which classification was re- 
quired for the construction of four tennis 
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courts (site work, landscape construction, or 
athletic fields/tracks/courts) left unbridled 
discretion with the board to determine after the 
bids were opened which classification was re- 
quired for the job; since it cannot be said that, 
of the two with identical bids, the successful 
bidder is qualified and plaintiff is not, the 
board should rebid, with more detailed speci- 
fications concerning qualification. 


Law Division; Bil Jim Construction Co., 
Inc. v. Manchester Twp. Bd. of Education 
et al, L-2880-89 PW; opinion by Serpentelli, 
A.J.S.C.; decided August 31, 1989; in Opinions 
Approved column November 16, 1989. 
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BIDDING — SEWERAGE AUTHORITIES 


The Local Public Contracts Law prohibits an 
agreement for professional services to exceed 12 
months, so the sewerage authority’s language 
‘until a successor is appointed’’ is surplusage; 
the authority cannot continue to use plaintiffs’ 
services or pay for them without new contracts. 


Law Division; Lawrence Twp. et al v. 
Ewing-Lawrence Sewerage A , L- 
00177-89 P.W.; opinion by Levy, J.S.C.; decided 
April 10, 1989; in Opinions Approved column 
June 1, 1989. 
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BREATHALYZERS — DRUNK DRIVING 


Where defendant was twice informed that he 
was required to submit to a Breathalyzer test, 
that the Miranda warning he was given and his 
right to remain silent do not apply to the taking 
of breath samples, that he did not have a right 
to refuse to give or delay the giving of the 
breath sample, and that he did not have the 
right to have an attorney, physician or anyone 
else present for the taking of breath samples, 
defendant’s silence constituted a refusal to 
submit to the Breathalyzer test, and his con- 
viction for violating N.J.S.A. 39:4-50.2 is af- 
firmed. 


Appellate Division; State v. Sherwin, A- 
2247-88T5; opinion by Gruccio, J.A.D.; decided 
October 24, 1989; in Opinions Approved column 
November 22, 1989. 
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BRIDGE LOANS — FORECLOSURES 


The exemption in 15 U.S.C.A. 1602 (w) and 
12 C.F.R. 226.2(a)(24) from the disclosure 
requirements of the Truth in Lending Act and 
Regulation Z for a ‘‘residential mortgage 
transaction’’ does not apply to temporary 
bridge loan financing; the loan here, which was 
secured by defendants’ old and new residences, 
was not ‘‘created or retained in the consumers’ 
principal dwelling to finance the acquisition ... 
of that dwelling’? (a loan commitment was 
already received for the new house), and the 
old house would no longer be the defendants’ 
dwelling or principal dwelling; therefore, be- 
cause plaintiff failed to disclose to defendants 
their right of rescission, defendants retain the 
right to rescind the loan and the right to void 
the underlying mortgages. 


Appellate Division; The Summit Trust 
Company v. Chichester, A-5077-87T2; opin- 
ion by Petrella, P.J.A.D.; decided June 5, 1989; 
in Opinions Approved column June 22, 1989. 
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BROKERS/AGENTS 
(see AUTO INSURANCE, MORTGAGE 
BROKERS, REALTORS) 


BROKERS/AGENTS — REAL ESTATE 


In this action by a broker against a lessee 
which leased property that was shown to it by 
plaintiff but was leased through another bro- 
ker, the lessee could not be held liable for 
tortious interference with plaintiff's op- 
portunity to receive a commission since there 
was no proof that defendant acted with the 
specific motive of depriving plaintiff of a 
commission, i.e., sheer malice, or that defen- 
dant acted for the purpose of enhancing its 
financial position; also, defendant’s request 
that plaintiff not disclose its identity to pro- 
spective lessors is not evidence of fraudulent 
conduct since defendant notified the lessor of 
plaintiff's claim that it was the producing cause 
of the lease and, therefore, plaintiff's claim for 
a commission is with the lessor. 


Appellate Division; C.B. Snyder Realty 
Inc. v. BMW of North America et al, A- 
2542-87T8; opinion by Keefe, J.S.C. (t/a); decid- 
ed May 5, 1989; in Opinions Approved column 
June 15, 1989. 
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BURDENS 
(see FAMILY LAW) 


CAPIAS AD RESPONDENDUM — CRED- 
ITORS’ RIGHTS — WRITS OF AT- 
TACHMENT 


N.J.S.A. 2A:15-42d does not provide for the 
civil arrest of a person simply because he is 
liable in damages for the fraud of another; 
since the record does not establish that this 
partner in the accounting firm ‘‘fraudulently 
contracted the debt or incurred the demand’”’ 
within the meaning of the statute, the writ of 











attachment against his property, issued pur- 
suant to N.J.S.A. 2A:26-2a and Rule 4:60-5(a), 
must be quashed. 


Appellate Division; Barry’s Town and 
Suburban, Inc. v. Cohen et al, A-5629- 
88T2F; opinion by Gaulkin, P.J.A.D.; decided 
November 14, 1989; in Opinions Approved col- 
umn December 7, 1989. 
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CASINOS 
(see also CONTRACTS) 


N.J.S.A. 5:12-138, which prohibits a casino 
officer or key employee from contributing any 
‘‘money or thing of value’’ to a candidate for 
public office or any party or group organized 
to support such candidate, is constitutional; 
providing legal advice gratuitously is a ‘‘thing 
of value,’’ which includes professional services. 


Appellate Division; In re Petition of Gloria 
E. Soto, A-6203-86T7 and A-1641-87T7; opi- 
nion by Deighan, J.A.D.; decided October 23, 
1989; in Opinions Approved column November 
22, 1989. 
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CDS 


Where defendant was convicted on each 
count of possessing and distributing cocaine 
which aggregately, but not individually, 
amounted to one ounce or more of a substance 
containing at least 3.5 grams of pure cocaine, 
as well as conspiring to distribute cocaine, and 
the trial court merged the substantive counts 
into the conspiracy count, defendant could not 
be sentenced to life imprisonment under 
N.J.S.A. 24:21-19 since the conspiracy count 
did not expressly allege that the object of the 
conspiracy was to distribute at least one ounce 
containing at least 3.5 grams of pure cocaine; if 
that had been alleged defendant would have 
been on notice to attack the sufficiency of the 
State’s proofs of the quantities distributed be- 
cause that issue would determine whether he 
was exposed to life imprisonment. 


Appellate Division; State v. Rodriguez, A- 
363-87T1; opinion by Brochin, J.S.C. (t/a); 
decided June 30, 1989; in Opinions Approved 
column July 27, 1989. 
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As long as the State proves beyond a rea- 
sonable doubt that a defendant knowingly pos- 
sessed a controlled dangerous substance, it need 
not prove his knowledge of the quantity of the 
drugs he possessed in order to sustain a con- 
viction for first-degree possession of a CDS. 


Appellate Division; State v. Torres, A- 
6175-87T2; opinion by Stern, J.A.D.; decided 
June 15, 1989; in Opinions Approved column 
August 3, 1989. 
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The possession of three controlled dangerous 
substances (cocaine, doriden and empirin) with 
intent to distribute them constituted three sep- 
arate offenses, and the trial court’s decision not 
to merge the offenses is affirmed; the Legisla- 
ture’s classification system recognizes differ- 
ences among drugs, and the Legislature in- 
tended that each drug possessed with intent to 
distribute constitutes a separate crime. 


Appellate Division; State v. Jordan, A- 
2672-87T4; opinion by D’Annunzio, J.A.D.; 
decided August 16, 1989; in Opinions Approved 
column September 21, 1989. 
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CDS — EXPERT WITNESSES 


As long as an expert does not express his or 
her opinion of a defendant’s guilt but simply 
characterizes the individual’s conduct based on 
the facts in evidence in the light of the expert’s 
specialized knowledge, the opinion is not ob- 
jectionable even though it embraces ultimate 
issues that the jury must decide; here, where 
the expert stated, based on assumed facts 
identical to evidence presented in the case, that 
the drugs were possessed with an intent to 
distribute them, his opinion was properly ad- 
mitted, and the decision of the Appellate Divi- 
sion is reversed; the expert’s opinion covered a 
subject that was within the specialized knowl- 
edge of the expert, and thus beyond the un- 
derstanding of persons of average knowledge, 
education and experience, and although the 
opinion was expressed in terms of ultimate 
issues of fact, i.e., whether the drugs were 
possessed with intent to distribute, the opinion 
did not impermissibly constitute the expression 
of a view that defendant was guilty. 


Supreme Court; State v. Odom, A-114 Sept. 
Term 1988; opinion by Handler, J.; decided July 
26, 1989; in Opinions Approved column August 
3, 1989. 
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CDS — PENALTIES — PTI 


A mandatory Drug Enforcement and De- 
mand Reduction (DEDR) penalty may be as- 
sessed, pursuant to N.J.S.A. 2C:35-15a, against 
a defendant who has been charged with a drug 
offense and is subsequently admitted into a 
Pretrial Intervention Program; requiring such 
defendants (and those convicted of drug of- 





fenses) to fund programs designed to prevent 
drug abuse is neither arbitrary nor dis- 
criminatory, and defendant’s claim that in- 
digents will unconstitutionally be denied the 
benefits of PTI if they are unable to pay a 
DEDR penalty is without foundation. 


Appellate Division; State v. Bulu, A-2605- 
88TSF; opinion by Michels, P.J.A.D.; decided 
July 11, 1989; in Opinions Approved column 
August 3, 1989. 
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CDS — PLEA BARGAINS — SENTENCING 


The Comprehensive Drug Reform Act does 
not permit a prosecutor to relax the sentencing 
guidelines of the Code of Criminal Justice and, 
since it would not be a grave injustice to 
incarcerate defendant for the first-degree of- 
fense of possessing 35 ounces of cocaine with 
the intent to distribute, this plea agreement is 
rejected. 


Law Division; State v. Garcia, Ind. 88-01- 
0075; opinion by Sachar, J.S.C.; decided April 
21, 1989; in Opinions Approved column Nove- 
mber 2, 1989. 
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CDS — SEARCH AND SEIZURE 


The state trooper’s action in opening the 
passenger door of a car that was stopped for 
speeding, without making any preliminary at- 
tempt to communicate with either of the oc- 
cupants of the car and without concern for his 
safety, was violative of the Fourth Amendment 
and the New Jersey Constitution, and the trial 
judge’s order suppressing the contraband 
seized from the car is affirmed. 


Appellate Division; State v. Woodson, A- 
5096-88TS5F; opinion by Antell, P.J.A.D.; deci- 
ded November 28, 1989; in Opinions Approved 
column December 14, 1989. 
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CHARITABLE TRUSTS 
(see ATTORNEY GENERAL) 


CHILD SUPPORT — MATRIMONIAL LAW 


Since defendant’s obligation to pay child 
support expired when the child’s custody was 
transferred to him by unwritten agreement of 
the parties, it is not a retroactive modification 
of a continuing child-support order in violation 
of N.J.S.A. 2A:17-56.23a to decline plaintiffs 
request that the court order defendant to pay 
‘‘arrears’’ to her. 


Chancery Division, Family Part; Prikril v. 
Prikril, FM-12715-87; opinion by Berman, 
J.S.C.; decided July 7, 1989; in Opinions Ap- 
proved column September 7, 1989. 
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N.J.S.A. 2A:17-56.23a, which became effec- 
tive November 21, 1988 and provides that ‘‘no 
payment or installment of an order for child 
support ... shall be retroactively modified by 
the court except for the period during which 
the party seeking relief has pending an appli- 
cation,’’ is to be applied retroactively and, 
therefore, defendant’s request to eliminate ar- 
rears of $80,000 for child-support payments, 
which was established by a property-settlement 
agreement in June 1986, is denied. 


Chancery Division, Family Part; Harris v. 
Harris, No. M-4020-84; opinion by Krafte, 
J.S.C.; decided May 5, 1989; in Opinions Ap- 
proved column August 31, 1989. 
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CHILD VICTIMS 
(see ATTORNEY-CLIENT PRIVILEGE) 


CHIROPRACTORS — INSURANCE — RE- 
LIGION 


The trial judge properly ordered the 
husband-chiropractor to permit inspection and 
copying of his records respecting treatment he 
performed on his wife, as well as ordering him 
to submit a verification/certification and his 
wife to submit to a physical examination; 
N.J.S.A. 39:6A-13(b) and (g) apply to chir- 
opractic physicians and, although defendant 
claims that it does not apply to ‘‘straight chi- 
ropractors,’’ the evidence shows that he uses 
the initials ‘“‘D.C.’’ indicating doctor of chir- 
opractic; furthermore, the religious interests of 
the wife, who claims that according to her 
religious beliefs medical doctors and chi- 
ropractic physicians are agents of Satan, are 
protected by the order providing for her exam- 
ination by one of five chiropractors unless she 
makes an application indicating why one of 
them should not conduct the examination. 


Appellate Division; State Farm Mutual 
Automobile Insurance Company v. Dalton, 
A-4037-87T5; per curiam opinion (Judges Pet- 
rella, Shebell and Landau); decided May 3, 
1989; in Opinions Approved column July 13, 
1989. 
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CHOICE OF LAW 
(see also AUTO INSURANCE) 





CHOICE OF LAW — FORUM NON CON- 
VENIENS — INSURANCE — TOXIC 
TORTS 


The forum non conveniens doctrine is in- 
apposite here, where it was used as a case- 
management technique; even in this difficult 
and cumbersome case (involving questions of 
coverage by 144 insurers and 3,000 toxic-tort 
claims, 128 of which were filed in New Jersey) 
plaintiff is entitled to a single, consistent and 
final resolution of the choice-of-law question in 
a single comprehensive action that will bind it 
and all its insurers, and the dismissal of all the 
non-New Jersey claims is reversed and the 
matter is remanded for the trial court to 
consider whether the entire case should be tried 
here or in the available alternate jurisdiction 
where a congruent federal action is pending. 


Appellate Division; Westinghouse Electric 
Corporation et al v. Liberty Mutual Insur- 
ance Company et al, etc., A-4553-87TIF; 
opinion by Pressler, J.A.D.; decided May 15, 
1989; in Opinions Approved column June 8, 
1989. 
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CIVIL PROCEDURE 
(see also APPEALS, ATTORNEYS’ FEES) 


The importance of today’s decision lies not so 
much in its explication of the principles of 
tortious interference and defamation as in its 
signal to trial courts to approach with great 
caution applications for dismissal under Rule 
4:6-2(e) for failure of a complaint to state a 
claim on which relief may be granted; such 
motions, almost always brought at the very 
earliest stage of the litigation, should be 
granted in only the rarest of instances. 


If a complaint must be dismissed after it has 
been accorded the kind of meticulous and 
indulgent examination counselled in this opi- 
nion, then (barring any other impediment such 
as a statute of limitations) the dismissal should 
be without prejudice to a plaintiff's filing an 
amended complaint. 


Supreme Court; Printing Mart-Morristown 
et al v. Sharp Electronics Corp. et al, A-61 
Sept. Term 1987; per curiam opinion; decided 
August 29, 1989; in Opinions Approved column 
September 7, 1989. 
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CIVIL PROCEDURE — COMPARATIVE 
NEGLIGENCE — JOINT LIABILITY 


The judgment, which was prepared by 
plaintiff's attorney because of a county judicial 
policy, rather than by the clerk as required by 
Rule 4:47, did not reflect a deliberative process 
but merely a clerical act and thus the fact that 
it did not provide for joint and several liability 
among the three defendants could be corrected 
at any time; however, since one defendant 
settled during trial for more than its sub- 
sequent jury apportionment of the stipulated 
damages, plaintiffs will have been fully com- 
pensated for their loss with the second defend- 
ant’s proffered payment of its apportionment 
so (even though the third defendant cannot be 
collected from) the need for an amended order 
is moot. 


Appellate Division; Kustka v. Batz et al, 
A-3235-88T1; opinion by Bilder, J.A.D.; decided 
November 6, 1989; in Opinions Approved column 
December 14, 1989. 
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CIVIL PROCEDURE — FICTITIOUS 
NAMES — LIMITATIONS OF ACTIONS 


Plaintiffs, who used a fictitious name for one 
of the drivers involved in a three-car accident 
on the Garden State Parkway, will not be 
allowed to substitute the true name now, after 
the statute of limitations has run, because their 
failure to have obtained an accident report 
from the State Police, which would have dis- 
closed the name, constitutes a lack of diligence 
that lulled that driver (now only a third-party 
defendant under the Joint Tortfeasors Contri- 
bution Law) into a false sense of security, 
precluding the use of Rule 4:26-4. 


Law Division; Younger et al v. Kracke et 
al, W-015095-88; opinion by Villanueva, J.S.C.; 
decided August 31, 1989; in Opinions Approved 
column November 22, 1989. 
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CIVIL PROCEDURE — FRIVOLOUS 
CLAIMS 


A claim under N.J.S.A. 2A:15-59.1 must not 
be treated as identical to a malicious- 
prosecution claim and may not be asserted in a 
counterclaim or crossclaim; instead, a request 
for an award of reasonable litigation costs and 
attorneys’ fees under the frivolous-claims stat- 
ute should be brought by motion after an 
adjudication of the complaint. 


Law Division; Evans v. The Prudential 
Property and Casualty Insurance Company 
et al, W-751-89; opinion by Gottlieb, J.S.C.; 
decided May 5, 1989; in Opinions Approved 
column June 29, 1989. 
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ty PROCEDURE — RIGHT-TO-KNOW 


Although an action to require the custodian 
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of record to afford inspection under the Right- 
to-Know Law may be brought in the Appellate 
Division pursuant to R. 2:2-3(a)(2), such an 
action should be brought in the Law Division 
by a proceeding in lieu of prerogative writs 
since the trial co i is better able to determine 
initially whether the material sought qualifies 
as a ‘“‘public record,’’ and to hm the 
parties’ interests to determine whether there is 
a common-law right of access. 


Appellate Division; Philadelphia News- 
papers, Inc. et al v. State of New Jersey 
et al, A-3283-87T8; opinion by Brody, J.A.D.; 
decided April 24, 1989; in Opinions Approved 
column May 18, 1989. 
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CIVIL PROCEDURE — TORT CLAIMS ACT 


Rule 6:3-3(c), which has no counterpart in 
the rules governing motion practice in the Law 
Division, has the salutary effect of informing 
pro se litigants in the Special Civil Part of the 
procedure they must follow to avoid having 
orders entered against them (and it also relieves 
court personnel of the obligation to give advice 
on procedural matters); since the city’s motion 
to dismiss plaintiffs claim (for damages to 
their boat) for failure to file a notice of claim 
within 90 days did not comply with the rule, 
and plaintiff could have made a cogent argu- 
ment in opposition, the order granting the city 
summary judgment is reversed and the matter 
is remanded. 


Appellate Division; Tuckey v. The Har- 
leysville Insurance Co. et al, A-2849-88T3; 
opinion by Keefe, J.A.D.; decided October 23, 
1989; in Opinions Approved column November 
16, 1989. 
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CIVIL RIGHTS 
(see also ACCESS TO COURTS, AT- 
TORNEYS’ FEES) 


CIVIL RIGHTS — SECTION 1983 


Norman Jett, Petitioner v. Dallas Independent 
School District; Dallas Independent School Dis- 
trict, Petitioner v. Norman Jett 

Nos. 87-2084, 88-214 

Argued March 28, 1989 

Decided June 22, 1989 

Together with No. 88-214, Dallas Independent 
School District v. Jett, also on certiorari to the 
same court. 

On Writs of Certiorari to the United States 
Court of Appeals for the Fifth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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COMMUNICATIONS — COMPETITION 


Truthful statements made by defendant- 
manufacturer regarding plaintiff's product and 
disseminated to third persons, which resulted in 
cancelled orders for plaintiff's product (the 
communication advised health-care providers 
that plaintiff's product was not FDA ap- 
proved), does not result in unlawful conduct; 
plaintiff has not demonstrated that defendant 
transgressed generally accepted standards of 
morality, that the truth was so shady as to be 
misleading or that defendant’s conduct violated 
established customs or practices. 


Law Division; C.R. Bard, Inc. v. Wordt- 
ronics, Corp. et al, No. L-103521-88; opinion 
by Menza, J.S.C.; decided April 28, 1989; in 
Opinions Approved column July 27, 1989. 
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COMMUNICATIONS — MUNICIPAL LAND 
USE —SATELLITE DISHES 


A municipal zoning ordinance limiting the 
size and location of satellite-dish antennas 
without limiting other antennas is pre-empted 
by federal law (here, an FCC regulation) since 
it poses an unreasonable burden on reception 
and is discriminatory (the ordinance has no 
clearly defined health, safety or aesthetic ob- 
jective and restricts placement of the satellite 
dish without considering the unique conditions 
that govern reception); since the town, for two 
years, did not challenge the regulation through 
the proper administrative process and contin- 
ued to ignore its obligation to conform to the 
FCC regulation despite its awareness that the 
ordinance was being challenged, attorneys’ fees 
shall be awarded pursuant to 42 U.S.C. 1988. 


Law Division; Alsar Tech » Inc. et al 
v. The Zoning Board of Adjustment of 
Nutley et al, No. W-038656-88 PW; opinion by 
Villanueva, J.S.C.; decided May 9, 1989 and 
amended June 2, 1989; in Opinions Approved 
column August 31, 1989. 
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COMPARATIVE NEGLIGENCE 
(see also CIVIL PROCEDURE) 


COMPARATIVE NEGLIGENCE — CON- 
TRIBUTION — SETTLEMENTS 


What the non-settling defendant (who had 
not cross-claimed against the settling defen- 
dant) sought was not contribution but a mold- 
ing of the verdict to reflect his own propor- 
tionate liability in keeping with the Com- 
parative Negligence Act, which does not offend 
the Joint Tortfeasors Contribution Law; the 
trial judge was correct in submitting the negli- 
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gence of the settling and non-settling defend- 
ants to the jury and thereafter molding the 
verdict in accordance with the jury’s allocation 
of fault between the two defendants. 


Appellate Division; Young v. Latta et al, 
A-5559-86T8; opinion by Stein, J.A.D.; dissent 
by Cohen, J.A.D.; decided June 7, 1989; in 
Opinions Approved column June 29, 1989. 
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COMPETITION 
(see COMMUNICATIONS) 


CONDEMNATION 


The «rial judge properly found that interest 
should be compounded annually; if the full 
value of just compensation had been paid to the 
property owner contemporaneously with the 
taking, the landowner would have had the 
opportunity to earn compound interest on those 
funds. 


Appellate Division; Borough of Wildwood 
Crest v. Smith et al, A-157-87T8; per curiam 
opinion (Judges Gaulkin, Bilder and Stein); 
decided October 18, 1988; in Opinions Approved 
column August 31, 1989. 


Law Division; Borough of Wildwood Crest 
v. Smith et al, No. L-8793-83; opinion by 
Callinan, J.S.C.; decided January 26, 1988; in 
Opinions Approved column August 31, 1989. 
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The lessee’s option to purchase contained in 
its lease was correctly held to be compensable, 
and the bare option in New Jersey Zinc was 
properly distinguished. 


The issue of whether a lessee of part of 
condemned property who holds an option to 
purchase the leased premises may participate in 
the condemnation proceedings was mooted here 
by the lessee’s agreeing on a “‘unit’”’ value. 


Appellate Division; State of New caeey, 
by the Commissioner of Tra 

Jan-Mar, Inc. et al, A-2180-87-T7; opinion by 
Ashbey, J.A.D.; decided August 23, 1989; in 
Opinions Approved column September 21, 1989. 
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‘*Reasonable disclosure’? in N.J.S.A. 20:3-6 
requires the State to provide the prospective 
condemnee with a copy of all the appraisals it 
has obtained for the purpose of making its 
condemnation offer (not just its ‘‘approved 
appraisal’). 


Law Division; State of New Jersey by the 
Commissioner of Transportation v. 
D’Onofrio, L-70017-88; opinion by Serpentelli, 
A.J.S.C.; decided April 3, 1989; in Opinions 
Approved column August 31, 1989. 


124 N.J.L.J. Index Page 1219 


CONDEMNATION — DOT — NOISE 


N.J.S.A. 20:3-6 does not require condemnees 
to produce data during the negotiations stage to 
support contentions that the State has under- 
valued their property. 


Noise damages may be compensable in a 
condemnation action and are not restricted to 
those whose property is put to ‘‘special uses,’’ 
although it must be shown that the value of the 
remaining property is diminished by noise re- 
sulting from the taking of the land in question 
(recovery is not limited here only to takings 
where the increased noise results directly from 
the new use of the particular lands taken); the 
State had an affirmative obligation to provide 
defendant with noise studies that it had avail- 
able. 


Even assuming that appraisals of neighboring 
properties are discoverable before the filing of 
a condemnation complaint, the condemnee 
could claim that the State did not conduct bona 
fide negotiations because it had not provided 
them only if he had unsuccessfully requested 
those appraisals during the negotiations period 
mandated by N.J.S.A. 20:3-6. 


Even if the organizational structure and 
authority within the Dept. of Transportation is 
sufficient to permit bona fide negotiations, none 
took place here because the State failed, during 
the negotiations period, to explain the com- 
parative approach of valuation that it used. 


Appellate Division; N.J. Commissioner of 
Transportation v. Carroll et al, A-501-88TS5; 
opinion by Shebell, J.A.D.; decided June 12, 
1989; in Opinions Approved column July 6, 1989. 
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CONDEMNATION — FARMLANDS — 
PINELANDS 


The trial court correctly determined that 
certain restrictions on the development of 
plaintiff's property in the Pinelands Comp- 
rehensive Management Plan do not require 
condemnation proceedings, and that measures 
to bar unsuitably intensive development can 
treat Pineland farms more restrictively than 
other farms not having their unique, ecologi- 
cally sensitive characteristics. 


late Division; Gardner v. New Jersey 
mds Commission et al, A-2171-88T1; 
per curiam opinion (Judges Gaulkin, Cohen and 





Stein); decided June 13, 1989; in Opinions Ap- 
proved column September 7, 1989. 
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CONFESSIONS 


A review of the record as supplemented by 
the trial court’s additional fact-findings pur- 
suant to an order of remand demonstrates that 
the trial court’s finding that defendant’s con- 
fession was involuntarily coerced was supported 
by substantial credible evidence, and the Ap- 
pellate Division’s opinion at 218 N.J. 290 (198) 
is reversed; also, the majority there did not 
shift the burden to the defendant when chal- 
lenging the voluntariness of a confession by 
stating that the defendant must produce ‘‘some 
credible evidence’? of police conduct, but 
merely made a pragmatic observation that the 
defendant in a Miranda hearing is the most 
likely source of proof that a confession was 
involuntary. 


Supreme Court; State v. Johnson, A-175 
Sept. Term 1988; per curiam opinion; decided 
July 25, 1989; in Opinions Approved column 
August 3, 1989. 
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CONFLICTS OF INTEREST 


The phrase ‘‘State employee’ in the Con- 
flicts of Interest Law does not apply to a State 
University professor who supervises a constitu- 
tional law clinic that represents clients whose 
matters must go before the Council on Afford- 
able Housing for a resolution of a constitutional 
claim. 


Supreme Court; In re Appearance of Rut- 
gers Attorneys Before COAH, A-107 Sept. 
Term 1988; opinion by O’Hern, J.; dissent by 
Pollock, J.; decided August 2, 1989; in Opinions 
Approved August 17, 1989. 
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CONFLICTS OF INTEREST 


The doctrine of necessity, which allows an 
official to participate in public business not- 
withstanding an otherwise disqualifying con- 
flict, will be invoked in those circumstances in 
which there is a pressing public need for 
action, there is no alternative forum which can 
grant the same relief, and the public body is 
unable to act without the members in conflict 
taking part; here, where a quorum of the 
municipalities could not otherwise be obtained 
to certify the budget for the regional board of 
education, the doctrine is properly invoked — 
although the Commissioner of Education can 
review the budget, that review does not allow 
for public input. 


Law Division; Allen et al v. Toms River 
Regional Bd. of Ed. et al, No. L-1798-89 
PW; opinion by Serpentelli, J.S.C.; decided 
April 26, 1989; in Opinions Approved column 
June 22, 1989. 
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CONFLICTS OF LAW 
(see ATTORNEYS’ FEES) 


CONSTABLES 


In this action for official misconduct against 
a constable who charged a landlord $150 to 
assist in keeping the peace when the tenants 
returned for their belongings after being locked 
out of their apartment, the testimony of the 

assignment judge of the vicinage that defen- 
dant’s action in charging $150 was not author- 
ized, that he used his position for profit, that 
he violated R. 1:17-4 by operating a private 
business without the assignment judge’s prior 
approval and that such approval would not 
have been given, was inadmissible and tremen- 
dously harmful, and grounds for reversal; ad- 
ditionally, the law of constables’ duties in 
tenant removals is so uncertain that it does not 
give a person of ordinary intelligence fair 
warning what conduct is proscribed. 


Appellate Division; State v. Grimes, A- 
3407-8717; opinion by Cohen, J.A.D.; decided 
July 19, 1989; in Opinions Approved column 
August 17, 1989. 
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CONSTITUTIONAL LAW — CUSTODY — 
MATRIMONIAL LAW 


The child’s rights are at least as worthy of 
constitutional protection as those of his mother 
or father, and N.J.S.A. 9:2-2 is facially con- 
stitutional as interpreted in Holder and as 
applied in this case, where the trial judge did 
not bar the parent who has residential custody 
from moving to Florida but correctly barred 
her from taking her son there because it would 
be detrimental to the close relationship he has 
with his father, who shares joint custody. 


Appellate Division; Zwernemann v. Kenny, 
A-111-88T3F; per curiam opinion (Judges 
Shebell, Gruccio and Landau); decided May 12, 
1989; in Opinions Approved column November 
22, 1989. 


Chancery Division, Family Part; Zwer- 
nemann v. Kenny, FD-02-2608-88-A; opinion 
by Kahn, J.S.C.; decided September 15, 1988; in 
Opinions Approved column November 22, 1989. 
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CONSUMER FRAUD — HOME IM- 
PROVEMENTS 


Even though defendants’ answer did not 
plead the Consumer Fraud Act, the home- 
improvement contractor’s complaint for money 
due for ‘‘extras’’ dismissed because the 
‘extras’? (which defendants believed to be 
included in the base contract) were not reduced 
to and authorized by a signed writing. 


Law Division, S | Civil Part; Blake 
Construction v. Pavlick, DC-602128; opinion 
by Harris, J.S.C.; decided June 2, 1989; in 
Opinions Approved column September 21, 1989. 
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CONTEMPT — EDUCATION — LIT- 
IGANT’S RIGHTS 


Contempt is an offense against governmental 
authority, and a proceeding to punish for a 
contempt is criminal, while a proceeding to 
afford a litigant supplemental relief from an 
adverse party’s failure to obey a court’s order 
is civil, and punishment is not the objective; 
although Passaic Township’s interpretation of 
N.J.S.A. 2A:10-5 is questioned here, the 
$10,000 civil sanction imposed on plaintiff for 
every day of the teachers’ strike must be 
vacated and the order releasing the $70,000 to 
the board of education must be reversed be- 
cause the amount was selected arbitrarily, 
without considering plaintiff's ability to pay 
(the matter is remanded for trial on the 
board’s claim for damages). 


Appellate Division; East Brunswick Bd. of 

Education v. East Brunswick Education 
Ass’n et al, A-221-88T5; opinion by 
D’Annunzio, J.A.D.; decided August 14, 1989; 
in Opinions Approved column September 14, 
1989. 
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CONTEMPT — PROBATION 


Defendant, who violated a condition of 
probation by an act that was not itself criminal 
(telephoning people he had been convicted of 
harassing and ordered not to contact), should 
not have been indicted for contempt of court; 
N.J.S.A. 2C:45-3a specifies that the conse- 
quence of such a violation is the revocation of 
probation. 


Appellate Division; State v. Williams, A- 
2214-88T1; opinion by Dreier, J.A.D.; decided 
June 22, 1989; in Opinions Approved column July 
20, 1989. 
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CONTINGENT FEES 
(see ATTORNEYS’ FEES) 


CONTRACTORS 


The contractor’s requirement that the sub- 
contractor permanently waive an amount the 
contractor had unilaterally deducted from a 
monthly invoice (claiming that the subcon- 
tractor owed it from an unrelated job) or 
forfeit the entire amount concededly owing, 
and any future amount for work still to be 
done on this job, was a material breach of their 
contract that justified the subcontractor’s elec- 
tion to terminate by walking off the job. 


Appellate Division; Vinen Corporation v. 
Alan W. Nau Contracting, Inc., A-3356- 
87T8; opinion by Long, J.A.D.; decided May 15, 
1989; in Opinions Approved column June 1, 
1989. 
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CONTRACTORS — INDEMNIFICATION 


The injured plaintiff's status as an employee 
of the subcontractor is not sufficient to trigger 
a duty to indemnify under the type of in- 
demnification obligation undertaken here, and 
the matter is remanded for the trial judge to 
determine whether there was negligence on the 
part of the contractor or the subcontractor; if 
the contractor was negligent but that negligence 
was not related to the subcontractor’s work, it 
would not be entitled to indemnification from 
the subcontractor. 


Appellate Division; McCabe v. Great Pa- 
cific Century Corporation et al, A-5187- 
87T5; opinion by Skillman, J.A.D.; decided 
November 6, 1989; in Opinions Approved column 
November 30, 1989. 
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CONTRACTS — CASINOS 


Where the essential terms of plaintiff's al- 
leged contract of employment for life were that 
he was to receive $35,000 per year for the rest 
of his life plus expenses and health benefits 
regardless of the type of work he was doing, 
there was no additional consideration, and 
nothing was asserted regarding the authority of 
the officers to bind the corporation, plaintiff's 
claim must fail; even if the validity of the 
contract was assumed, because the defendant 
casino was precluded from having a relation- 
ship with plaintiff since he was unable to get 
licensed by the Casino Control Commission 
defendant had no choice but to discharge him, 
which discharge was for cause. 


Chancery Division; Alter v. Resorts Inter- 
national, Inc., No. C-000066-88; opinion by 
Gibson, J.S.C.; decided May 12, 1989; in Opin- 
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ions Approved column July 13, 1989. 
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CONTRACTS — RESCISSION 


Where plaintiffs’ attorney submitted a re- 
lease to the tortfeasor’s insurer in exchange for 
the limit of the tortfeasor’s policy without first 
receiving the approval of plaintiffs’ insurer, 
which therefore affected the subrogation rights 
of plaintiffs’ insurer, the release could be 
provided that no one was adversely 


prejudiced since its liability would remain the 
same, plaintiffs’ insurer might be prejudiced 
depending on whether the tortfeasor would be 
bound by the recission of the release, and since 
he is not a party to this action that determina- 
tion cannot be made until he is made a party. 


Appellate ; Hamel v. Alistate In- 
surance Co. et al, A-286-88T1; opinion by 
Brochin, J.S.C. (t/a); decided May 26, 1989; in 
Opinions Approved column June 22, 1989. 
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CONTRACTUAL LIABILITY ACT — DOT — 
LIMITATIONS OF ACTIONS 


The Legislature did not intend the Con- 
tractual Liability Act to require the exhaustion 
of administrative relief as a precondition to 
initiating a legal action. 


The conclusion correctly reached by the Ap- 
pellate Division that esto is not invokable 
here does not relieve the State of the obligation 
to deal forthrightly and fairly with its con- 

successful encouragement of an 

proceeding that redounded to its 

advantage and its failure to deal expressly with 

the effect, if any, of administrative review of a 

disputed claim on the statute of limitations as a 

bar to judicial action smacks of unfairness, and 

it may not now insist on the limitations defense 
of the Contractual Liability Act. 


This decision will require that the State make 
express provisions in its regulations, contracts 
or implementing specifications regarding the 
intended consequences of a particular con- 
tractual course of action. 


Supreme Court; W.V. Pangborne & Co., 
Inc. v. New Jersey Department of Trans- 
portation, A-130 Sept. Term 1988; opinion by 
Handler, J.; decided August 14, 1989; in Opin- 
ions Approved column August 24, 1989. 
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CONTRIBUTION 
(see COMPARATIVE NEGLIGENCE) 


COOPERATIVES 


A public recording system which would allow 
prospective purchasers to invest in cooperative 
units is a legitimate legislative purpose, and the 
Cooperative Recording Act of New Jersey is not 
contrary to the policy that real estate be freely 
alienable; also, the islature may con- 
stitutionally differentiate between pre and post- 
Act coops in many respects, including record- 
ing requirements, and the judgment below 
upholding the Act is affirmed except for the 
revenue-raising tax that is imposed only on 
post-May 7, 1988 coops — only the cost burden 
connected with recording and administration 
may nw be assessed against that class by 
taxa . 


late Division; Drew Associates of 
N.J., L.P. v. Travisano et al, A-1498-88T1; 
opinion by Landau, J.A.D.; decided July 17, 
1989; in Opinions Approved ‘column August 17, 
1989. 
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CORPORATIONS —DAMAGES 


Where there were instances of commingling 
of assets and misrepresentations regarding 
ownership of several closely held corporations 
that are engaged in the same business and are 
all owned by one family, their corporate veils 
may be pierced so that all the corporate de- 
fendants may be jointly and severally liable for 
the debt of any one corporation; also, punitive 
damages were properly assessed against one of 
the principals of the corporations where he 
committed fraud against plaintiff by mis- 
representing that post-dated checks would be 
honored although he had no intention of hon- 
oring the checks and kept assets away from the 
entities that would have been required to pay 
the debt 


Appellate Division; Stochastic Decisions, 
Inc. v. DiDomenico et al, A-5827-87T1; opi- 
nion by Dreier, J.A.D.; decided October 30, 
1989; in Opinions Approved column November 
30, 1989. 
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CORPORATIONS — SUCCESSOR LIABIL- 
ITY — TORTS 


A corporation which purchased substantially 
all of the assets of another corporation is not a 
successor corporation which is strictly liable for 
injuries caused by defects in products pre- 
viously sold by the predecessor corporation 
where, as here, the predecessor corporation is a 
viable company holding a sufficient amount of 
insurance (here, $30 million and agrees to pay 
the deductible) since the plaintiff's remedies 





against the predecessor corporation have not 
been destroyed, and the successor corporation 
did not cause any destruction by its acquisition 
of the predecessor corporation; also, where the 
plaintiff did not enter into a service contract 
with the successor tion, it mever ser- 
viced the product and had no knowledge of the 
defect, the location of the product or the owner 
of the product, there is no post-sale duty to 
warn. 


Law Division; Holloway v. State of New 
Jersey etc., No. L-057816-83; opinion by 
Bernhard, J.S.C.; decided March 22, 1989; in 
Opinions Approved column May 18, 1989. 
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COUNTIES 
(see AUTO INSURANCE) 


CREDITORS’ RIGHTS 
(see also CAPIAS AD RESPONDENDUM) 


CREDITORS’ RIGHTS — UCC 


Where, as here (as a matter of both pre- and 
-Code law), an account debtor has a de- 
ense or setoff that would enable him to with- 
hold all or part of the payment of the account 
but, by mistake or negligence or without 
knowledge of the defense, he tenders full pay- 
ment to an assignee-for-value of the account, 
who accepted it without notice of defenses, the 
account debtor may not recover that payment, 
or any part of it, from the assignee on restitu- 
tion or other equitable principles. 


Appellate Division; H. John Homan Com- 
pany, Inc. v. Wilkes-Barre Iron and Wire 
Works, Inc., A-4643-87T1; opinion by Pressler, 
P.J.A.D.; decided May 11, 1989; in Opinions 
Approved column June 15, 1989. 
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CRIMINAL PROCEDURE — LIMITATIONS 
OF ACTIONS 


Since defendant, convicted of second-degree 
murder, could not have been convicted of the 
lesser included offense of manslaughter unless 
he had waived the defense of the statute of 
limitations, which had run on that offense, the 
trial court did not err in refusing to instruct 
the jury with respect to manslaughter in the 
absence of such a waiver; furthermore, there 
was no error, let alone plain error, in the trial 
court’s not addressing defendant personally 
about his decision not to waive that defense. 


Appellate Division; State v. Johnson, A- 
3877-85T4; opinion by Michels, P.J.A.D.; deci- 
ded August 16, 1989; in Opinions Approved 
column September 21, 1989. 
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CUSTODY 
(see also CONSTITUTIONAL LAW) 


CUSTODY — FAMILY LAW 


Normally, when third parties (here, grand- 
parents) seek custody as against a parent, the 
standard for evaluating their allegations is the 
termination standard of unfitness; however, 
upon a preliminary showing that a third party 
stands in the position of a parent to the child, 
and is thus in parity with the natural parent, 
the best-interests test would apply. 


Appellate Division; Zack v. Fiebert, A- 
1346-88T1F; opinion by Long, J.A.D.; decided 
August 18, 1989; in Opinions Approved column 
September 14, 1989. 
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CUSTODY — MATRIMONIAL LAW 


Where, as here, two separate litigations in- 
volving child custody are proceeding in differ- 
ent jurisdictions, a classic scenario for the 
application of the remedial provisions of the 
Uniform Child Custody Jurisdiction Act is 
presented and the extent of plaintiffs grievance 
is not the issue; Indiana, where the parties 
were residing when plaintiff obtained a re- 
straining order against any contact by defen- 
dant with her or their two daughters (aged 4 
and 2), based on grave allegations of domestic 
violence, and a consent order granting her 
temporary custody provided she resided at a 
shelter in Indiana, had jurisdiction when she 
moved to New Jersey with the children and 
filed for custody; New Jersey’s emergency ju- 
risdiction under N.J.S.A. 2A:34-31(a)(3)(ii) 
only allowed the judge to take interim pro- 
tective measures for the children, not to usurp 
the jurisdiction of the Indiana courts, and the 
temporary New Jersey order lost its efficacy 
once Indiana entered final judgment awarding 
custody to defendant. 


Appellate Division; Benda v. Benda, A- 
2059-88T1F; opinion by Long, J.A.D.; decided 
October 27, 1989; in Opinions Approved column 
November 22, 1989. 
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DAMAGES 
(see also ATTORNEYS, CORPORATIONS) 


DAMAGES — INFANTS 


When recovery is sought for impairment of 
an infant plaintiff's future income-earning ca- 
pacity, the jury should be permitted to consider 
that element of damage when the evidence 
demonstrates a permanent or lasting injury of 
the kind that renders it reasonably probable, 





rather than merely possible, that the capacity 
to earn a living will be affected and when that 
reasonable probability has been established, 
evidence quantifying 
income is not a prerequisite to recovery in the 
case of an infant; the severe nature and lasting 
extent of that class of injury must be es- 
tablished by expert medical testimony in all but 
the most obvious cases (e.g., traumatic am- 
putation), but expert testimony is not required 
either to connect the permanent injury with 
loss of ability to work or to quantify the 
diminishment of earning capacity. 

Lesniak v. County of 
Bergen, A-72 Sept. Term 1988; opinion by 
Clifford, J.; decided September 21, 1989; in 
Opinions Approved column October 5, 1989. 


Supreme Court; 
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DAMAGES — MEDICAL MALPRACTICE 


The trial judge’s decision not to permit 
plaintiff in this medical-malpractice action to 
offer expert testimony as to the > 
value of home-care services Bey by his 
mother is reversed; a plaintiff in a negligence 
action can recover damages for the reasonable 
value of home care and non-professional nurs- 
ing care gratuitously provided by a third per- 
son since there is no prospect of double rec- 
overy. 


——_ Division; Bande! et al v. Frie- 

drich et al, A-1504-87T1; opinion by Stein, 
J.A.D.; decided July 19, 1989; in Opinions 
Approved column August 17, 1989. 
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DEATH PENALTY 
(see also EIGHTH AMENDMENT) 

Defendant’s conviction for murder is af 
firmed but his death penalty is reversed be- 
cause the trial court fi to instruct the jury 
that it had to be convinced beyond a reasonable 
doubt that the aggravating factor outweighed 
the mitigating factors, and erroneously directed 
the jury to determine under c(4)(c) whether 
defendant’s conduct was ‘‘outrageously ... in- 
human’”’ and not whether it involved ‘torture, 
depravity of mind, or an aggravated battery to 
the victim.”’ 


Since the trial court failed to determine if the 
jury had reached a final verdict when it 
advised that it could not agree on the death 
penalty (such a lack of agreement would result 
in a prison sentence) when it required further 
deliberations, defendant may not be subjected 
to the death penalty again; in light of this 
determination, the trial court’s failure to in- 
struct the jury that for a capital-murder con- 
viction it must find that the defendant knowi- 
ngly or purposely caused death and not that he 
intended to cause serious bodily harm resulting 
in death was harmless error. 


Supreme Court; State v. Hunt, A-3 Sept. 
Term 1987; opinion by Pollock, J.; dissent by 
Handler, J.; decided June 9, 1989; in Opinions 
Approved column June 22, 1989. 
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As the State concedes, the pre-Biegenwald 
charge in this case and the lack of a specific 
finding that the one aggravating factor out- 
weighs the mitigating factors beyond a reason- 
able doubt requires that defendant’s death 
sentence be vacated. 


Total exclusion of penalty-phase evidence to 
support a mitigating factor should occur only 
where a trial court is convinced that its admis- 
sion (taking into account the balancing effects 
of cross-examination, rebuttal testimony and 
curative instructions) would frustrate rather 
than advance society’s interest in according a 
capital defendant a fair trial. 


Supreme Court; State v. Pitts, A-29 Sept. 
Term 1987; opinion by Stein, J.; dissent by 
Handler, J.; decided June 21, 1989; in Opinions 
Approved column July 6, 1989. 
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DEATH PENALTY — ATTORNEYS 


The Strickland measure of the effectiveness of 
counsel, considered with the Fritz test of 
whether any deficiencies materially contributed 
to a defendant’s conviction, will adequately 
fulfill the constitutional guarantee in capital 
cases, and there is no need to adopt stricter 
standards than for non-capital cases; although 
defense counsel is expected to have an expertise 
regarding the special considerations present in 
capital cases, defendant has made no showing 
that his trial counsel failed to investigate any 
reliable sources of evidence or misconstrued or 
misunderstood the law with respect to the 
issues, and the decision not to move to suppress 
defendant’s confession was reasonable. 


On remand (required because this pre- 
Biegenwald jury charge would have permitted 
capital punishment on a finding that the agg- 
ravating and mitigating factors balanced), the 
extent of the relationship between defendant 
and the lawyer, hired by the victim’s father, 
who approached him must be resolved; al- 
though that lawyer was never substituted as 
counsel, statements defendant made to his in- 
vestigator would be privileged if defendant 
reasonably believed he was undertaking the 
defense; should a privileged relationship be 
found, the ‘‘crime or fraud’’ exception to the 
privilege may be tested in light of that record. 





This case may illustrate some need for post- 
Gerald revisions in the format for accepting 
pleas in capital cases — in the meantime, trial 
courts must be sure that the plea distinctions 
between capital and non-capital murder are 
adequately set forth in the record, and trial 
counsel should not be subjected to claims of 
ineffective assistance of counsel if those pro- 
ceedings are restricted in scope; a retrial of the 
guilt phase will be required here if defendant 
does not plead guilty to capital murder. 


Supreme Court; State v. Davis, A-2 Sept. 
Term 1988; opinion by O’Hern, J.; partial dis- 
sents by Handler, J. and Garibaldi, J.; decided 
August 3, 1989; in Opinions Approved column 
August 17, 1989. 
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DEFAMATION 


It is clear that the alleged statements by 
defendants that plaintiffs ‘‘were not qualified’”’ 
to do the work for the company that had 
invited its bid, and that plaintiffs did un- 
reasonably priced, inadequate work, could not 
be held as a matter of law to be not def- 
amatory; whether plaintiffs must allege dam- 
ages and fault in the complaint will await the 
development of the record on remand. 


Supreme Court; Printing Mart-Morristown 
et al v. Sharp Electronics Corp. et al. A-61 
Sept. Term 1987; per curiam opinion; decided 
August 29, 1989; in Opinions Approved column 
September 7, 1989. 
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DEFAMATION — EMOTIONAL DISTRESS 


The negligent publication of a false obituary, 
the falsity of which relates only to the in- 
accurate or untrue report of death, is not 
defamatory per se as a matter of law; also, any 
emotional distress proximately caused by the 
publication of such a false obituary is not, as a 
matter of law, sufficiently substantial to con- 
stitute a compensable injury. 


Suen Ga Court; Decker et al v. The Prin- 
Packet, Inc. et al, A-87 Sept. Term 
1988; opinion by Handler, J.; decided August 8, 
1989; in Opinions Approved ‘column August 17, 
1989. 
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DEFAULT JUDGMENTS 
(see ATTORNEYS’ FEES) 


DEPOSITS — INTEREST — REAL ESTATE 


Subject to a court’s discretionary right to 
deny interest in the unusual case for good 
cause, the general rule to be applied in the 
setting of a void contract is that where the 
parties have not otherwise agreed, the interest 
earned on a returned deposit belongs to the 
putative purchaser; however, where the con- 
tract is merely voidable, or is subject to a 
condition which is later breached or remains 
unsatisfied, the open-ended resolution of Jacobs 
v. Great Pacific Century Corp., 104 N.J. 580 
(1986), must be followed. 


Appellate wre Green Springs Estates, 
Inc. v. Bd. of Ed. of the Township of 

Springfield, A-1128-88T1; opinion by Dreier, 
J.A.D.; decided June 2, 1989; in Opinions Ap- 
proved column June 22, 1989. 
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DETAINERS 


Although a request for final disposition need 
not expressly contain a waiver of extradition to 
qualify under N.J.S.A. 2A:159A-3(e), there is 
nothing wrong in requiring that, to constitute a 
formal request, a form containing such a 
waiver be signed; since defendant, while a 
prisoner in New Hampshire, repeatedly refused 
to sign ‘‘form 2’’ and did not otherwise clearly 
and unequivocally express a desire to be re- 
turned to New Jersey for disposition of the 
cocaine-possession charges against him, and 
neither the sending nor thee receiving *juris- 
diction was responsible for his failure to 
comply with the Interstate Agreement on Det- 
ainers, the trial court erred in dismissing the 
indictment for the State’s ‘‘failure’’ to comply 
with IAD’s time constraints. 


Appellate Division; State v. Stiles, A-1134- 
88TS5F; opinion by Baime, J.A.D.; decided May 
12, 1989; in Opinions Approved column August 
3, 1989. 
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As used in the Interstate Agreement on 
Detainers, ‘‘detainers’’ include only those ad- 
vising that a prisoner is wanted ‘“‘to face 
pending criminal charges in another juris- 
diction’’ and the detainer filed by Pennsylvania 
to obtain custody of defendant to ensure the 
completion of his sentence in that state imposes 
no legal obligation on New Jersey (which will 
have no ground to hold him beyond the date of 
his release from New Jersey custody if Penn- 
sylvania authorities fail to take him into cus- 
tody then); however, the trial court correctly 
denied defendant’s habeas corpus petition to 
have the detainer quashed on the ground that 
Pennsylvania had waived its rights, by return- 
ing him to New Jersey after he had served only 
part of his Pennsylvania sentence, because that 
argument should be addressed to the Pennsyl- 
vania Parole Board rather than the New Jersey 
courts. 
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Appellate — State v. Evans, A-1793- 
87T4; opinion by Long, 
J.A.D.; decided July 12, 1989; in Opinions 
Approved column August 17, 1989. 
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Although the receiving state violated Article 
V(d) of the Interstate Agreement on Detainers 
by trying defendant without standing charges 
which did not form the basis of the detainer, 
appellant was not prejudiced since the trial 
court carefully considered the circumstances of 
his return. 


Cooney v. Fulcomer, et al, No. 89-5327; on 
appeal from the District Court of the Middle 
District of Pennsylvania; opinion by Nygaard, 
U.S.C.J.; filed September 6, 1989. 
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DETECTIVES 
(see ATTORNEY-CLIENT PRIVILEGE) 


DIRECT ACTION — DIVERSITY JURIS- 
DICTION 


Northbrook National Insurance Company, 
Petitioner v. Larry W. Brewer et al 

No. 88-995 

Argued October 4, 1989 

Decided November 7, 1989 
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DISCOVERY 
(see ATTORNEY-CLIENT PRIVILEGE) 


DISCRIMINATION — JURIES 


An action under the Law Against Disc- 
rimination, which must be viewed more as 
equitable than as legal, does not entail the right 
to a trial by jury. 


Supreme Court; Shaner v. Horizon Ban- 
corp., A-90 Sept. Term 1988; opinion by Han- 
dler, J.; decided August 10, 1989; in Opinions 
Approved column August 24, 1989. 


124 N.J.L.J. Index Page 808 


DISMISSALS — LIMITATIONS OF 
TIONS 


A complaint that is dismissed without prej- 
udice under R. 1:13-7(a) (dismissal of inactive 
cases) and is reinstated after the statute of 
limitations has run is not subject to the statute- 
of-limitations defense. 


Appellate Division; Mason v. Nabisco 
Brands, Inc. et al, A-266-88T3; opinion by 
Keefe, J.S.C. (t/a); decided May 19, 1989; in 
Opinions Approved column June 22, 1989. 


AC- 
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DIVERSITY JURISDICTION 
(see DIRECT ACTION) 


DOT 
(see also CONDEMNATION, CONTRACT- 
UAL LIABILITY ACT) 


DOT — TORT CLAIMS ACT — TRAFFIC 
LIGHTS 


The Dept. of Transportation is immune from 
liability with respect to the setting and timing 
of a traffic light, as part of the original 
improvement of an intersection, within the 
plan-or-design provisions of N.J.S.A. 59:4-6. 


Appellate Division; Ciambrone v. DOT, A- 
4128-87T3; opinion by Muir, J.A.D.; decided 
May 11, 1989; in Opinions Approved column 
June 15, 1989. 
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DOUBLE JEOPARDY — FUNDAMENTAL 
FAIRNESS — MANDATORY JOINDER 


The indictments charging attempted theft by 
deception and arson, which were brought in 
one county after defendant had pleaded guilty 
in a municipal court in another county to filing 
a false police report (that his car had been 
stolen, whereas he had arranged for it to be 
taken so he could collect insurance money) 
were not barred by double jeopardy (because 
defendant did not satisfy either the ‘‘elements”’ 
or the ‘‘evidence’’ test) or by the mandatory- 
joinder rule (because, although arguably the 
offenses arose from the same episode, the 
prosecutions did not involve multiple criminal 
offenses, and the disorderly persons and crim- 
inal offenses were not within the venue and 
jurisdiction of a single court); however, under 
the unique circumstances of this case, defend- 
ant may have reasonably expected that the 
subsequent prosecution would not be brought, 
so the matter is remanded for the trial court to 
determine whether the indictments should be 
barred by principles of fundamental fairness 
and reasonable expectations. 


Supreme Court; State v. Yoskowitz, A-77 
Sept. Term 1988; per curiam opinion; concur- 
rence by Pollock, J.; partial dissent by 
Garibaldi, J.; dissent by Handler, J.; decided 
July 19, 1989; in Opinions Approved column July 
27, 1989. 
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DOUBLE JEOPARDY — MISTRIALS 


As soon as the jury has been sworn in a 
criminal trial, the trial judge and the prose- 





cution must be alert that a mistrial could bar 
retrial under double-jeopardy principles, and 
where the State moves for a mistrial because it 
believes that an evidence ruling is in error, the 
judge should either deny the motion or change 
the evidence ruling if, on further reflection, he 
agrees it was erroneous; here, since jeopardy 
had attached, defendant had not consented to 
the mistrial, and there was no necessity at all to 
declare it , N.J.S.A. 2C:1-9(d), defendant’s 
motion for of the indictment for 
murder should have been granted. 


Appellate Division; State v. Howard, A- 
1998-88TS; opinion by Brody, J.A.D.; decided 
August 7, 1989; in Opinions Approved column 
August 24, 1989. 
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DOUBLE JEOPARDY — MUNICIPAL 
COURT PROCEDURE 


The totality of the facts in this case, in- 
cluding the inexcusable four-month delay dur- 
ing the trial and the mistrial declared, over 
defendant’s objection, when it was found that 
substantial portions of the arresting officer’s 
testimony had not been preserved on tape and 
the officer did not appear on the continued 
date, requires a holding that, as a result of the 
municipal court judge’s inappropriate exercise 
of discretion in declaring a mistrial, defendant 
should not have been retried; his conviction for 
drunk driving is reversed (the municipal court 
judge should have relied on his notes, and the 
trial de novo in the Law Division could have 
been conducted pursuant to R. 3:23-8(a)). 


Appellate Division; State v. Leonard, A- 
860-88T1; per curiam opinion (Judges Pressler, 
Scalera and Stern); decided June 23, 1989; in 
Opinions Approved column July 20, 1989. 
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DOUBLE JEOPARDY — SENTENCING 


Where the judge had found defendant guilty 
of DWI, but the jury was unable to reach a 
— regarding the charges of death by auto 

defendant manslaughter (although it did 
find de endant guilty of assault by auto), and a 
was declared and the DWI conviction 
mene | there was no double jeopardy when 
defendant was retried and found guilty of death 
by auto; the retrial was merely a continuation 
of the first trial, and DWI and death by auto 
are not the same offenses under the ‘‘statutory 
elements’”’ or the ‘‘same evidence’’ tests; the 
trial judge did not err in imposing the max- 
imum terms for the convictions of death by 
auto, assault by auto and a second offense of 
DWI — the sentences complied with the Code 
and resulted from the court’s analysis 
of the relevant aggravating and mitigating fac. 
tors. 


e Division; State v. Devlin, A-2455- 
87T1; opinion by Michels, P.J.A.D.; decided 
June 30, 1989; in Opinions Approved column July 
27, 1989. 


124 N.J.L.J. Index Page 882 


DOWER — SPECIFIC PERFORMANCE 


In an action for specific performance of a 
real estate contract providing for the sale of an 
apartment complex that defendant-husband 
acquired prior to May 28, 1980, the trial judge 
erroneously interpreted N.J.S.A. 3B:28-3 as 
altering — limitations on the alien- 
ability of property which is subject to dower 
and ordered the wife to accept money in lieu of 
dower; the statute only addresses property 
acquired after May 28, 1980 and, therefore, 
plaintiffs-purchasers may only obtain specific 
performance here by paying defendant the full 
purchase price without abatement or indemnity 
and subject to the wife’s dower interest. 


Appellate Division; Gladstone et al v. Berk 
et al, A-1611-87T7, A-1612-87T7 and A-1613- 
87T7; opinion by Long, J.A.D.; decided May 17, 
rr in Opinions Approved column June 15, 
1989. 
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DRUNK DRIVING 
(see also BREATHALYZERS) 


DRUNK DRIVING — EVIDENCE 


A computer print-out was properly used to 
sentence defendant as a second offender; the 
rules of evidence apply to the determination of 
the innocence or guilt of defendant and not the 
sentencing phase where the judge must consider 
all relevant information in imposing a proper 
legal and just sentence; also, the Law Division 
judge at the de novo hearing properly allowed 
a corrected DMV certified abstract confirming 
defendant’s status as a second offender (the 
first abstract erroneously listed no prior con- 
victions). 


Appellate Division; State v. Carey, A-2967- 
8T7; opinion by Gruccio, J.A.D.; decided April 
28, 1989; in Opinions Approved column May 25, 
1989. 
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DRUNK DRIVING — NEGLIGENCE — 
NEGLIGENT ENTRUSTMENT 


An enlightened society should no longer ex- 
cuse the immoral and outrageous conduct of a 
person who allows another to drown simply 
because he doesn’t wish to get his feet wet, and 





society demands that a person exercise a duty 
of care towards another person to insure that 
the other person remains free from harm, if he 
can do so without peril to himself; although 
this defendant, summary 
om ge was not in control of the car (at 

in the sense of the Restatement’s 
definition of negligent entrustment) when he 
turned the car over to its owner after driving 
himself safely home from a day of drinking at 
the seashore with defendant-owner and plain- 
tiff, he should have done whatever a reasonable 
person would have done under the circum- 
stances to see that the owner did not drive if he 
knew or should have known that the owner was 
intoxicated, and it is of no particular moment 
how that obligation is expressed in legal terms; 
plaintiff, who was injured in an accident when 
the owner started to drive him home, may 
maintain his suit against this defendant, whose 
motion is denied. 


Law Division; Lombardo v. Hoag et al, L- 
46556-87; opinion by Menza, J.S.C.; decided 
September 15, 1989; in Opinions Approved col- 
umn December 7, 1989. 
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DRUNK DRIVING — SENTENCING 


Intoxicated Driver Resource Centers (IDRCs) 
have no valid rules of procedure and, as a 
matter of due process, persons convicted of 
drunk driving cannot be sentenced to partici- 
pate in their programs. 


Law Division; State v. Leary, MC 235-88; 
opinion by Haines, A.J.S.C.; decided February 
21, 1989; in Opinions Approved column May 18, 
1989. 
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The sentence to jail and to an Intoxicated 
Driver Resource Center was not permissible, 
and an I.D.R.C. sentence was repititious since 
all I.D.R.C. requirements were covered by the 
open-ended sentence to its program; since de- 
fendant voluntarily undertook a 38-day in- 
patient program while this appeal was pending, 
he will be sentenced to time served (no I.- 
D.R.C. program requirement is imposed here 
because those centers are operating under rules 
that have never been published). 


Law Division; State v. Walsh, Appeal 116- 
89; opinion by Haines, J.S.C.; decided August 3, 
1989; in Opinions Approved column September 
14, 1989. 
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Although the State now seeks a dismissal of 
these proceedings on the ground that they are 
moot, defendant is entitled, under all of the 
circumstances of this case, to a decision on the 
central issue; Intoxicated Driver Resource 
Centers are operating without any valid rules 
of procedure, and therefore deny due process 
to persons who are sentenced to them, so 
defendant’s sentence to an IDRC (which he has 
= illegal and he is entitled to have it 
set aside. 


Law Division; State v. Klemmer, Appeal 
MC 356-87; opinion by Haines, A.J.S.C.; deci- 
ded February 16, 1989; in Opinions Approved 
column November 30, 1989. 
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Caplin & Drysdale, Chartered, Petitioner v. 
United States 

No. 87-1729 

Argued March 21, 1989 

Decided June 22, 1989 

On Writ of Certiorari to the United States 
Court of A for the Fourth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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United States, Petitioner v. Peter Monsanto 

No. 88-454 

Argued March 21, 1989 

Decided June 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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DUE PROCESS — PRE-TRIAL DETAINEES 
— TORT CLAIMS ACT 


The conduct of the police officers in placing 
plaintiff, who was arrested on a warrant aris- 
ing out of a child custody dispute, in leg 
shackles was objectively reasonable within the 
meaning of 42 U.S.C.A. §1983 and under the 
Tort Claims Act; the use of shackles while 
transporting a prisoner is within the sound 
discretion of the custodial officer, and although 
plaintiff informed the officers of a leg problem 
before they put the shackles on, this statement 
was not repeated, and plaintiff does not allege 
that the restraints were applied maliciously or 
to inflict pain. 


late Division; Lear v. Township of 

jway et al, A-2839-88T3; opinion by 

Antell, P.J.A.D.; decided November 28, 1989; in 
Opinions Approved column December 14, 1989. 
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DYFS — EDUCATION 


The State Board of Education properly ex- 
cluded the Division of Family Services’ inter- 
views with the students since N.J.S.A. 9:6- 
8.10a plainly declares that all information and 
reports obtained by a DYFS investigator are to 
be disclosed only under expressly authorized 
circumstances: neither the Office of Adminis- 
trative Law nor the State Board is a court, so 
(6) does not authorize them to order disclosure, 
and the information was intended to sub- 
stantiate charges of child abuse at the teacher’s 
tenure hearing, not ‘‘in connection with the 
provision of care, treatment or supervision’’ of 
the students, so (5) does not apply; the State 
Board’s determination that one charge had thus 
not been proved and its reversal of the Com- 
missioner’s penalty of dismissal, imposing only 
some forfeitures of salary for conduct un- 
becoming a teacher, was supported by a pre- 
ponderance of the evidence and was consistent 
= public policy and pertinent principles of 
jaw. 


Appellate Division; In the Matter of Tyler, 
A-2082-88T1; opinion by Michels, P.J.A.D.; 
decided November 6, 1989; in Opinions Ap- 
proved column November 30, 1989. 
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EDUCATION 
(see also BIDDING, CONTEMPT, DYFS) 


Once the parents of a handicap) child 
place in issue the appropriateness of the ‘‘in- 
dividualized education program’’ (IEP) for- 
mulated for their child pursuant to the Educa- 
tion For All Handicapped Children Act of 
1975, the burden of proving the appropriate- 
ness of the IEP is placed on the school district; 
here, based on the inadequacies as found by 
the classification officer at the due process 
hearing and by the trial court, the school 
district failed to provide an education to plain- 
tiffs’ son, and the judgment of the Appellate 
Division is reversed; however, plaintiffs’ right 
to reimbursement for the cost of sending their 
son to a private boarding school during the 
pendency of the action challenging the IEP is 
limited to the cost of tuition — although for 
some children placement in a boarding school 
may be the least restrictive alternative, here, 
the classification officer and the trial court did 
not find that residential placement was re- 
quired for the child and, therefore, plaintiffs 
are not entitled to reimbursement for the cost 
of room and board. 


Supreme Court; Lascari v. Bd. of Ed. of 
the Ramapo Indian Hills Regional High 
School District, A-50 Sept. Term 1988; opi- 
nion by Pollock, J.; decided July 24, 1989; in 
Opinions Approved column August 3, 1989. 
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EDUCATION — FAMILY LAW — LONG- 
ARM JURISDICTION 


This case, where plaintiff alleges that her 
divorced father promised to provide a college 
education if she moved to Florida to reside with 
him (which she did until she says she was 
compelled to leave) is different from Kulko, and 
her complaint for financial assistance for her 
college education is remanded for a plenary 
hearing on the jurisdictional facts. 


Plaintiff's common-law suit against her di- 
vorced mother for financial assistance for her 
college education should not have been sum- 
marily dismissed; a parental obligation to pro- 
vide a child with higher education should not 
have summarily dismissed; a parental obliga- 
tion to provide a child with higher education is 
enforceable not only at the instance of a 
custodial parent against a non-custodial parent 
but at the child’s instance as well, and is not 
necessarily defeated by the fact that she has 
reached the age of majority. 


Appellate Division; Johnson v. Bradbury et 
al, A-1019-88T5; opinion by Antell, P.J.A.D.; 
decided May 17, 1988; in Opinions Approved 
column June 8, 1989. 
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EDUCATION — MUNICIPAL LAND USE 


A local school board is bound only by the use 
restrictions of the zoning ordinance of the 
municipality in which the proposed school is to 
be located, and is not subject to local land-use 
provisions which regulate such matters as 
height, setbacks, parking and site-plan ap- 
proval; the State Board of Education has the 
statutory responsibility to approve plans for the 
construction of new schools, while the role of 
the local planning board is only advisory; the 
trial court’s ruling that the local school board 
was not required to submit its plans for a 
proposed new school building to the local 
— board for site-plan approval is af- 


late — Murnick v. Bd. of Ed. 

Asbury Park et al, A-3654-87T1; opinion 
by Stein, J.A.D.; decided July 24, 1989; in 
Opinions Approved column August 17, 1989. 
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EDUCATION — MUNICIPALITIES 


A statement of reasons must accompany any 
line-item reductions of a local school board’s 
budget when the municipality certifies those 
reductions to the county board of taxation (not 
only when the local board appeals from the 
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budget reductions); however, reinstating the 
original budget solely because of the munici- 
pality’s failure to submit a statement of reasons 
is too drastic a remedy, and this matter is 
remanded for the Commissioner of Education 
to review the local budget on its merits. 


Supreme Court; Board of Education of 
Deptford Township v. Deptford Twp. 
Mayor and Council, A-97 Sept. Term 1988; 
opinion by Handler, J.; decided August 7, 1989; 
in Opinions Approved column August 17, 1989. 
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The mayor’s attempted appointment of two 
new members in January directly contravenes 
the intent of N.J.S.A. 18A:12-8 that new school 
board members not be appointed until after 
consideration of the budget, which is due in 
March; no unexpected ‘‘vacancy’’ occurs 
where, as here, a municipality decides to ex- 
pand the board’s membership from five to 
seven. 


Appellate Division; Orange Twp. Bd. of 
Ed. v. Brown, A-2294-88T5F; opinion by An- 
tell, P.J.A.D.; decided May 17, 1989; in Opi- 
nions Approved column June 8, 1989. 
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EIGHTH AMENDMENT — DEATH PEN- 
ALTY 


Johnny Paul Penry, Petitioner v. James A. 
Lynaugh, Director, Texas Department of Cor- 
rections 

No. 87-6177 

Argued January 11, 1989 

Decided June 26, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Fifth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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EIGHTH AMENDMENT — EXCESSIVE 
FINES 


Browning-Ferris Industries of Vermont, Inc., 
et al, Petitioners v. Kelco Disposal, Inc., et al 
No. 88-556 

Argued April 18, 1989 

Decided June 26, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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ELECTIONS 
(see also ATTORNEYS’ FEES) 


A candidate who purchased a new home in 
Bordentown, intending to live there per- 
manently, more than one year prior to the date 
of the election in which she was a candidate, 
was a “‘resident’’ in that town and qualified to 
be a candidate pursuant to N.J.S.A. 40A:9- 
1.13; the delay in her physical transfer to 
Bordentown was not due to intention or desire, 
but due to the tical and necessary result of 
having her children finish school and selling 
her former residence. 


Law Division; Borden v. Lafferty, No. W- 
010045-89; opinion by Haines, A.J.S.C.; decided 
April 12, 1989; in Opinions Approved column 
June 22, 1989. 
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ELECTIONS — FAXING 


No provision of Title 19 explicitly requires 
original signatures; here, where there is no 
question of acceptance or allegation of fraud, 
and the candidate in the primary election for 
municipal council signed the acceptance and 
oath of and faxed them from the out- 
of-state school he was attending by the filing 
deadline and express-mailed the originals the 
me his petition should have been ac- 
cepted. 


Appellate Division; Madden et al v. Heg- 
adorn et al, A-4133-88T2F; per curiam opinion 
(Judges Antell, Dreier and Brochin); decided 
June 7, 1989; in Opinions Approved column 
September 28, 1989. 


Law Division; Madden et al v. Hegadorn et 
al, L-34622-89; opinion by Troast, J.S.C.; deci- 
ded May 3, 1989; in Opinions Approved column 
September 28, 1989. 
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ELEVATORS — LIMITATIONS OF AC- 
TIONS 


Hall v. Luby Corp. is disagreed with and 
summary judgment for defendants is denied in 
these actions for injuries resulting from the 
malfunction of elevator equipment because, 
following Wayne Twp., it must be determined 
whether each company’s involvement with the 
elevators was in the nature of ‘‘design, plan- 
ning or construction,’’ where N.J.S.A. 2A:14- 
1.1 would apply, or bespoke manufacture (in- 
cluding product design) or sale, where the 
‘discovery’? rule would apply; it seems to be 
an open question at this time whether a de- 
fendant engaged in both areas should have the 
benefit of the 10-year time bar. 


Law Division; Santos v. Hubey Corpora- 
tion et al, etc., W-001940-88; opinion by 
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Kestin, J.S.C.; decided September 13, 1989; in 
Opinions Approved column November 22, 1989. 
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EMOTIONAL DISTRESS 
(see also DEFAMATION, FIREMAN’S RULE) 


EMOTIONAL DISTRESS — PHYSICIANS 


In an appropriate case, if a family member 
witnesses the physician’s malpractice, observes 
the effect of the malpractice on the patient, and 
immediately connects the malpractice with the 
injury, that may be sufficient to allow recovery 
for the family member’s emotional distress; 
here, however, where the doctor negligently 
failed to diagnose the condition of plaintiffs’ 
son at the time they called the doctor and he 
failed to tell them to bring their son to the 
health care facility, the plaintiffs didn’t dis- 
cover their son’s moribund body until four 
hours later, after which he was taken to the 
facility and died 11 hours later, and the plain- 
tiffs were informed of his death over the 
phone, they may not recover for the negligent 
infliction of emotional distress for the death of 
their child brought about by the doctor’s mis- 
diagnosis — the misdiagnosis did not manifest 
itself in an immediate injury, and the chain of 
circumstances, although deeply tragic, were not 
shocking. 


Supreme Court; Frame v. Kothari et al, A- 
10 Sept. Term 1988; opinion by Pollock, J.; 
concurrence by Wilentz, C.J. and Garibaldi, J.; 
decided July 20, 1989; in Opinions Approved 
column August 3, 1989. 
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EMPLOYMENT 
(see also AGE DISCRIMINATION) 


Pending litigation involving claims under the 
Age Discrimination Employment Act is not pre- 
empted by a later-filed action by the Equal 
Employment Opportunity Commission. 


mgr v. Imperial Airfreight Service 
Inc. et al, Civ. No. 89-390; opinion by Barry, 
U.S.D.J.; filed September 13, 1989. 
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EMPLOYMENT — AGE DISCRIMINATION 


Public Employees Retirement System of Ohio, 
Appellant v. June M. Betts 

No. 88-389 

Argued March 28, 1989 

Decided June 23, 1989 

On Appeal from the United States Court of 
Appeals for the Sixth Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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EMPLOYMENT AGENCIES — INTER- 
STATE COMMERCE 


Incorporating the Attorney General’s inter- 
pretation that the required affidavits of good 
moral character can be from citizens of any 
state, not just of New Jersey, which remedies 
any potential burden on interstate commerce, 
the Private Employment Agency Act applies to 
out-of-state agencies that provide employment 
services to New Jersey employers; however, this 
holding that they must comply with the Act’s 
licensing requirements is prospective, and 
plaintiff does not have to forfeit its fee for the 
services it rendered defendant. 


Ss Court; Accountemps Division of 
R Half of Philadelphia, Inc. v. Birch 
Tree Group, Ltd., A-89 Sept. Term 1988; 
opinion by Stein, J.; decided July 13, 1989; in 
Opinions Approved column July 20, 1989. 
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ENTIRE-CONTROVERSY DOCTRINE — 
MANDATORY JOINDER 


The entire-controversy doctrine encompasses 
the mandatory joinder of all parties who have a 
material interest in the controversy, and the 
current rule on party joinder, R. 4:28-1, must 
be amended accordingly; the common purposes 
of both the claim-joinder and party-joinder 
rules under the entire-controversy doctrine in- 
clude the needs of economy and the avoidance 
of waste, efficiency and the reduction of delay, 
fairness to parties, and the need for complete 
and final disposition through the avoidance of 
piecemeal litigation; although these concerns 
are present in this case where plaintiff initially 
sued the doctors for malpractice and after a 
jury verdict in defendants’ favor then sued the 
hospital and staff, the mandatory party-joinder 
rule applies only prospectively and to all cases 
not already on appeal. 


Supreme Court; Cogdell et al v. Hospital 
Center at Orange et al, A-62 Sept. Term 
1988; opinion by Handler, J.; partial dissent by 
Clifford, J.; decided July 24, 1989; in Opinions 
Approved column August 3, 1989. 
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ENTRAPMENT 


Although defendant’s evidence of non- 
predisposition to commit the offense (accepting 
kickbacks) is not substantial, especially in light 
of the evidence indicating his reluctance to 
accept the kickbacks, he satisfied his burden of 
production on the non-predisposition of the 
entrapment defense; although the defendant’s 
reluctance is the most important factor in 





determining predisposition, the jury may also 
consider evidence of good character, reputation 
and lack of prior illegal activity; an entrapment 
instruction should have been given, and de- 
fendant is entitled to a new trial. 


United States v. Fedroff, No. 88-5714; on 
appeal from the United States District Court for 
the District of New Jersey; opinion by Scirica, 
U.S.C.J.; filed May 11, 1989. 
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ENVIRONMENTAL LAW 


Neither the Spill Compensation and Control 
Act nor the Water Pollution Control Act im- 
pose penalties for discharges that occurred 
prior to their 1977 enactments or for failing to 
abate or mitigate such ‘‘pre-enactment”’ <9 
charges — a discharge, under both acts, is 
new release from a contained area and pe Rng 
ued leaching, contamination, flowing out and 
issuing of pre-enactment discharges does not 
subject defendant, who has operated a chemical 
site on the same property since 1904, to penal- 
ties; the acts cannot be applied retroactively to 
penalize the defendant for pre-enactment dis- 
charges. 


Chancery Division; DEP v. J.T. Baker Co., 
No. C-6597-87; opinion by Diana, A.J.S.C.; 
decided April 28, 1989; in Opinions Approved 
column June 29, 1989. 
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A transferee of property conveyed in viola- 
tion of the Environmental Cleanup Responsi- 
bility Act may sue the transferor for damages 
without voiding the conveyance; the essential 
goal of ECRA to have contaminated sites 
cleaned up at the earliest possible date can be 
fully achieved by a transferee’s cleaning it up 
with DEP approval while preserving its right to 
seek recovery of the cleanup costs from the 
transferor. 


late Division; The Dixon Venture v. 

Joseph Dixon Crucible Co. et al, A- 
4049-87TS5; opinion by Skillman, J.A.D.; decided 
July 21, 1989; in Opinions Approved column 
August 17, 1989. 
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The maximum penalty will be imposed 
against defendant where the criteria of 33 
U.S.C. 309(d) were satisfied, although penalty 
will be adjusted because of the delay of action 
by the EPA and DEP. 


PIRG et al v. Powell Duffryn Terminals, 
Inc., Civ. No. 89-340; opinion by Politan, 
U.S.D.J.; filed September 19, 1989. 
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At least in an environmental-contamination 
case, a cause of action accrues in New Jersey 
when a plaintiff knows or reasonably should 
know of his or her cause of action and of the 
identity of a party or parties who may be 
responsible for the injury. 


Allied Corporation v. Frola et al, Civ. No. 
87-462; opinion by Wolin, U.S.D.J.; filed Sep- 
tember 20, 1989. 
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When the EPA enters into a consent decree 
with certain de minimis parties, negotiated 
pursuant to section 122(g) of the Comp- 
rehensive Environmental Response, Compensa- 
tion and Liability Act (CERCLA), the non- 
settling ‘‘potentially responsible parties’? (PRP) 
will only receive a credit in the amount of the 
settlement and must bear the risk that the set- 
— are paying less than their equitable 
share. 


United States et al v. Rohm & Haas Company 
et al, Civ. No. 85-4386; opinion by Gerry, 
U.S.D.J.; filed September 29, 1989. 
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ENVIRONMENTAL LAW — INSURANCE 


Since, unlike in Broadwell Realty and CPS 
Chemical, no off-site migration of contaminants 
has been proven here (and, considering the 
passage of time after the fire, it is inconceivable 
that such a claim be made) and, unlike in 
Summit Associates, the threat of off-site con- 
tamination was not shown to be ‘‘imminent”’’ 
but, at best, undefined and speculative, the 
‘‘owned-property’’ exclusion in the owner’s 
policy bars coverage for his potential liability to 
DEP for the cleanup costs. 


Department of En- 
vironmental Protection, et al v. Signo 
Trading International, Inc. et al, A-5937- 
87T3; opinion by Michels, P.J.A.D.; decided 
August 2, 1989; in Opinions Approved column 
August 24, 1989. 
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Michigan law holds that damage caused by 
accidental or even ordinarily negligent polluters 
who neither intend nor expect the ensuing 
damage is indemnifiable despite long-term and 
repeated polluting activity, and is, conse- 
quently, not materially different from New 
Jersey law; the loss plaintiff incurred in com- 
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plying with a consent order entered by the EPA 
requiring it to clean up a Michigan landfill to 
which toxic sludge generated by its electroplat- 
ing process was transported by an independent 
state-licensed hauler is covered by the occur- 
rence definition and pollution exclusion of 
plaintiff's general comprehensive liability pol- 
icy. 
late Division —— Products, Inc. 
nited States Fire Insurance Company 
et al, A-4457-87T2; opinion by Pressler, 
J.A.D.; decided October 26, 1989; in Opinions 
Approved column November 22, 1989. 


124 N.J.L.J. Index Page 1435 
ENVIRONMENTAL LAW — MUNICIPAL- 
ITIES 


A host community benefit in excess of the $1 
per ton authorized by N.J.S.A. 13:1E-28 for a 
municipality having an approved sanitary 
landfill facility may not be imposed except 
upon a prior determination of the Board of 
Public Utilities that the resultant rate charged 
to the landfill users is just and reasonable. 


Appellate Division; In re Resolutions No. 
88-68 and No. 88-56, A-1754-88T3F; opinion 
by Gaulkin, P.J.A.D.; decided May 23, 1989; in 
Opinions Approved column June 22, 1989. 
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ENVIRONMENTAL LAW — STANDING 


Plaintiff's voluntary abandonment of her 
claim to ion of the property she had 
contracted to buy, in the litigation pending in 
the Chancery Division, deprived her of stand- 
ing to appeal the Dept. of Environmental 
Protection’s decision that the Environmental 
Clean-up Responsibility Act was not applicable 
to the transfer; it also rendered DEP’s decision 
moot, and her appeal is 


Appellate Division; In re 970  eatty As- 
sociates et al, A-3970-87T3; opinion by Keefe, 
J.S.C. (t/a); decided July 13, 1989; in Opinions 
Approved column August 3, 1989. 
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ENVIRONMENTAL LAW — WATER 
SUPPLY MANAGEMENT ACT 


The Water Supply Management Act of 1981, 
N.J.S.A. 58:1A-1 to -17 does not give the DEP 
the authority to order the holder of a diversity 
permit to reduce the quantity of water cur- 
rently diverted without the Governor declaring 
a state of water emergency; N.J.A.C. 7:19- 
6.10(c) and (d) of the Water Supply Manage- 
ment Act Rules are invalid. 


Utlitie A oe a ee roe — 

— aa al v. New Jersey 

f Environmental Protection, 

A- Nod Ser; pec by King, P.J.A.D.; decid- 

ed April 18, 1989; in Opinions Approved ‘column 
June 15, 1989. 
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EPILEPSY — MOTOR VEHICLES 


Although there are flaws in the regulatory 
scheme that should be addressed by the DMV 
Director, N.J.A.C. 13:19-5.1 does not create an 
unrebuttable presumption; appeilant’s case was 
considered and decided on the wholly in- 
dividualized basis required by N.J.S.A. 39:3- 
10, and the decision that his specific and 
individualized epileptic disorder incapacitates 
him at this time from operating a motor vehicle 
safely is affirmed (Jansen does not relieve 
appellant of the burden of showing his eli- 
gibility). 


Appellate Division; Division of Motor Ve- 
hicles v. Granziel, A-1163-88T2; opinion by 
Pressler, P.J.A.D.; decided October 11, 1989; in 
Opinions Approved column November 2, 1989. 
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EQUITABLE DISTRIBUTION — MAT- 
RIMONIAL LAW 


The goodwill value of plaintiff's business, 
which is based on his reputation as a celebrity, 
is a distributable marital asset. 


Appellate Division; Piscopo v. Piscopo, A- 
35-88-T5F; opinion by Ashbey, J.A.D.; decided 
May 1, 1989; in Opinions Approved column May 
25, 1989. 
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EQUITABLE FRAUD 


The trial court’s factual findings support a 
holding that this contract must be rescinded on 
the ground of equitable fraud since there was 
an inaccurate assertion (in the form of a 
nondisclosure), on which defendants justifiably 
relied, as to a material element of the bargain; 
since plaintiff was responsible for inserting the 
clause (that the price of the option would be 
applied to the purchase price of the property), 
which was not brought to the attention of 
defendants by plaintiff's agent, equitable poli- 
cies are best served by rescinding rather than 
reforming the agreement, although the money 
plaintiff paid for the option should be returned 
as part of that remedy. 


Supreme Court; Bonnco Petrol, Inc. v. 
Epstein, A-123 Sept. Term 1988; opinion by 
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Garibaldi, J.; decided July 13, 1989; in Opinions 
Approved column July 20, 1989. 
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ERISA 


There is no implied right of action to recover 
payments mistakenly made by an employer to a 
qualified multiemployer pension plan, but there 
is a federal common-law right of action under 
ERISA for equitable distribution. 


Plucinski v. 1.A.M. National Pension Fund 
et al, No. 88-5352; on appeal from the United 
States District Court for the District of New 
ie opinion by Becker, U.S.C.J.; filed May 
19, 1989. 
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ETHICS 
(see ATTORNEYS) 


EVIDENCE 
(see also ALCOHOLIC BEVERAGES, 
DRUNK DRIVING) 


EVIDENCE — GUNS —INSTRUCTIONS 


A jury instruction on a charge of gun pos- 
session for an unlawful purpose must include 
an identification of such unlawful purposes as 
may be suggested by the evidence and an 
instruction that the jury may not convict based 
on its own notion of the unlawfulness of some 
other undescribed purpose; here, defendant 
was acquitted of the accompanying charge, 
aggravated assault, and it is impossible to say 
what the jury thought was defendant’s unlaw- 
ful purpose; evidence concerning a prior act of 
violence by defendant against his wife, admit- 
ted under Evid. R. 55, had the capacity to 
prejudice defendant, and although this is a 
close case, the prosecutor’s summation trans- 
formed the evidence into proof that defendant 
was a violent man who abused his wife and 
that the jury would be responsible for the 
wife’s future safety, which had the clear ca- 
pacity to produce an unjust result. 


Appellate Division; State v. Jenkins, A- 
1728-87T4; opinion by Cohen, J.A.D.; decided 
June 30, 1989; in Opinions Approved column July 
27, 1989. 
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EXCESSIVE FINES 
(see EIGHTH AMENDMENT) 


EXPERT WITNESSES 
(see also CDS) 


EXPERT WITNESSES — INDIGENCY — 
PUBLIC DEFENDER 


It was not necessary for defendant to have 
been afforded legal representation by the Pub- 
lic Defender’s Office to receive expert services 
from the State since the right established by 
N.J.S.A. 2A:158A-14 depends on a defendant’s 
indigent status, not whether the Public De- 
fender is the counsel of record (Stockling’s 
conclusion is rejected here); however, on the 
facts of this case, it was proper for the trial 
court to have denied defendant’s request for 
funds for expert services because it is unlikely, 
given the physical evidence and the eyewitness’ 
testimony, that additional witnesses would have 
been able to refute the State’s evidence and 
defense counsel effectively cross-examined the 
State’s expert witnesses and called adequate 
expert witnesses of his own. 


Appellate Division; State v. Manning, A- 
3460-86T5F; opinion by Dreier, J.A.D.; concur- 
ring opinion by Antell, P.J.A.D.; decided June 
21, 1989; in Opinions Approved column July 20, 
1989. 
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EXPERT WITNESSES — VIDEOTAPES 


A Rule 4:14-9(e) videotaped deposition of a 
treating physician or an expert is different 
from a de bene esse deposition and, as a matter 
of policy, a trial court should not ordinarily 
permit another party to use the expert’s Rule 
4:14-9(e) deposition as substantive evidence 
over the objection of the party that had origi- 
nally retained him but then decided not to use 
his testimony. 


Appellate Division; Genovese v. New Jer- 
sey Transit Rail Operations, Inc., A-4002- 
87T5; opinion by Cohen, J.A.D.; decided July 
14, 1989; in Opinions Approved column August 
3, 1989. 
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EXPUNGEMENTS 


The term ‘criminal charge’? in N.J.S.A. 
2C:52-4(f), which bars expungement if the 
person has been granted dismissal of criminal 
charges following completion of a supervised 
treatment, does not apply to disorderly persons 
or petty disorderly persons offenses. 


Law Division; State v. B.C., No. 33500; 
opinion by Martin, J.S.C.; decided February 17, 
1989; in Opinions Approved column May I1, 
1989. 
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FAMILY LAW 
(see also CUSTODY, EDUCATION, MAT- 
RIMONIAL LAW) 
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FAMILY LAW — BURDENS 


It follows from A.W. not only that the 
criteria for terminating parental rights must be 
established by clear and convincing evidence 
but that the underlying findings of abuse to 
support such termination must be by clear and 
convincing evidence also; here, where sub- 
stantial evidence was presented at trial that 
appellant had continued to sexually abuse his 
children (now 10 and 12) when the opportunity 
was available to him, the termination of his 
parental rights is reversed and the matter is 
remanded for the trial court to determine 
whether DYFS has proved its allegations of 
abuse by clear and convincing evidence, rather 
than — as originally found — simply by a 
preponderance of the evidence. 


Appellate Division; In the Matter of J.K. et 
al, A-5313-85T6; opinion by Shebell, J.A.D.; 
decided October 11, 1989; in Opinions Approved 
column November 16, 1989. 
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FAMILY PART — PROBATE PART 


Since defendant died before a disposition of 
the divorce action filed by plaintiff, and the 
funds plaintiff seeks were placed in escrow for 
business reasons that had nothing to do with 
the matrimonial action, the Family Part is not 
the proper forum for resolving the matter, 
which should be addressed in the proceedings 
in the Probate Part regarding defendant’s es- 
tate. 


ey ee Division, Family Part; Lopatkin 
v. Lopatkin, FM-08566-86; opinion by Kahn, 
J.S.C. (t/a); decided March 2, 1989; in Opinions 
Approved column October 12, 1989. 
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FARMLANDS 
(see CONDEMNATION) 


FAXING 
(see ELECTIONS) 


FDA — PREEMPTION — PRODUCTS LI- 
ABILITY 


Although the Food and Drug Administra- 
tion’s regulation of the drug industry does not 
warrant a finding of implied federal preemp- 
tion of all state tort claims grounded in strict- 
liability ‘‘failure to warn,’’ under certain cir- 
cumstances (such as presented here), federal 
law may preempt a discrete issue on which 
liability is predicated since compliance with 
state law would require federal law to be 
violated; the theory of liability not preempted 
here (that defendant knew in 1960-61 that the 
antibiotic it manufactured might stain chil- 
dren’s teeth) was decided adversely to plaintiff 
and the theory of liability undergirding the 
verdict in her favor (that defendant should 
have warned of the side effect when it learned 
of it in 1962 without first seeking FDA ap- 
proval) is preempted (although it is tempting to 
hold otherwise because the FDA now permits 
such warnings without prior approval) and 
defendant’s motion for judgment n.o.v. should 
have been granted. 


Appellate Division; Feldman v. Lederle 
Laboratories, A-270-861T7; opinion by Keefe, 
J.S.C. (t/a); decided July 13, 1989; in Opinions 
Approved column August 17, 1989. 
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FEDERALISM — WIRETAPS 


An intercepted telephone message obtained 
by a federal law-enforcement agent, in accord- 
ance with federal wiretap law but not with New 
Jersey’s wiretap law, that would be admissible 
in a federal criminal trial will be inadmissible 
in a New Jersey court proceeding only where 
the relationship between federal and state law- 
enforcement agents implicates the concerns that 
prompted the special requirements of New 
Jersey’s wiretap law; this matter is remanded 
for a determination of whether this was a joint 
undertaking sufficiently implicating the privacy 
interests of New Jersey’s citizens that the evi- 
dence should be suppressed. 


Supreme Court; State v. Minter, A-85 Sept. 
Term 1988; opinion by O’Hern, J.; partial dis- 
sent by Pollock, J.; decided August 4, 1989; in 
Opinions Approved column August 17, 1989. 
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FICTITIOUS NAMES 
(see CIVIL PROCEDURE) 


FIREARMS — GRAVES ACT 


A starter pistol that is neither designed to 
fire or eject nor capable of firing or ejecting a 
missile or other noxious thing is not a ‘‘fire- 
arm’’ within the meaning or intent of N.J.S.A. 
2C:39-1f and, therefore, the trial court erred in 
sentencing defendant under the Graves Act for 
committing a robbery while in possession of a 
firearm. 

Appellate Division; State v. Williams, A- 
262-87T4; opinion by Michels, P.J.A.D.; decided 
April 21, 1989; in Opinions Approved column 
May 18, 1989. 
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FIREMAN’S RULE — EMOTIONAL DIS- 
TRESS 


The fireman’s rule applies to volunteer 





emergency rescue squad workers and, there- 
fore, plaintiff's claim for emotional distress, 
suffered when he responded to defendant’s 
premises to render assistance to his own son, 
who was in defendant’s care, is dismissed and 
the claim is transferred to the Division of 
Workers’ Compensation. 


Law Division; Siligato v. Hiles et al, No. 
CUM-L-000099-88; opinion by Kleiner, J.S.C.; 
decided July 3, 1989; in Opinions Approved 
column August 31, 1989. 
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FIRST AMENDMENT — NOISE CONTROL 


Benjamin R. Ward, et al, Petitioners v. Rock 
Against Racism 

No. 88-226 

Argued February 27, 1989 

Decided June 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Second Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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FIRST AMENDMENT — OBSCENITY 


Sable Communications of California, Inc., 
Appellant v. Federal Communications Com- 
mission et al; Federal Communications Com- 
mission et al, Appellants v. Sable Commu- 
nications of California, Inc. 

Nos. 88-515, 88-525 

Argued April 19, 1989 

Decided June 23, 1989 

Together with No. 88-525, Federal Commu- 
nications Commission et al v. Sable Commu- 
nications of California, Inc., also on appeal 
from the same court 

On Appeal from the United States District 
Court for the Central District of California 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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FORECLOSURES 
(see BRIDGE LOANS) 


FORFEITURE 
(see also DUE PROCESS) 


The seizure of property is either con- 
temporaneous evidence of an alleged offense, or 
the result of prior discovery of an offense and, 
therefore, the requirement in 19 U.S.C. 1621 
that a forfeiture action be brought ‘‘within five 
years after the time when the alleged offense 
was discovered’? required the government to 
bring its forfeiture action within five years of 
seizure of defendant’s property. 


United States v. $116,000, Civ. No. 88-5186; 
opinion by Wolin, U.S.D.J.; filed October 5, 
1989. 
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FORUM NON CONVENIENS 
(see also CHOICE OF LAW) 


The judgment of the Appellate Division that 
a weighing of the Gulf Oil private-interest 
factors did not warrant dismissal of plaintiffs 
action for wrongful interference with his em- 
ployment rights is affirmed; the allegations 
provide a sufficient factual nexus with New 
Jersey to warrant consideration in weighing the 
public-interest factors, but there is no sugges- 
tion in Gulf Oil that the nexus must be such 
that the substantive law of the forum state 
supports the relief sought, and it would be 
inappropriate for the forum non conveniens 
issue in this case to be resolved on the basis 
that New Jersey substantive law is supportive 
of plaintiffs claims for relief. 


Supreme Court; D’Agostino v. Johnson & 
Johnson Inc. et al, A-110 Sept. Term 1988; 
per curiam opinion; decided June 28, 1989; in 
Opinions Approved column July 6, 1989. 
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If the private factors to be balanced in a 
forum non conveniens analysis are at equipoise 
then the balance of private factors is in favor 
of retaining jurisdiction. 


Lony v. E.I. du Pont De Nemours & Co., No. 
89-3061; on appeal from the District Court for the 
District of Delaware; opinion by Higginbotham, 
Jr., U.S.C.J.; filed October 2, 1989. 
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FRANCHISES 


Although there is evidence from which a 
reasonable fact finder could conclude that the 
plaintiff, putative franchisee, invested in its 
business with the expectation of continuing to 
do business with the defendant, putative fran- 
chisor, which could give the defendant leverage 
over plaintiff if it stands to lose some of the 
expected return from that investment if de- 
fendant terminates the relationship, the in- 
vestment was of such a nature that it would be 
useful to plaintiff for making products in- 
corporating brand items made by a company 
other than defendant and, therefore, a reason- 
able fact finder would not be able to conclude 
that the parties shared a community of interest 
within the meaning of the New Jersey Fran- 
chise Practices Act. 


New Jersey American, Inc. v. The Allied 
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Corporation, No. 88-5312; on appeal from the 
United States District Court for the District on 
New Jersey; opinion by Becker, U.S.C.J.; filed 
May 17, 1989. 
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FREEDOM OF INFORMATION 


United States Department of Justice, Petitioner 
v. Tax Analysts 

No. 88-782 

Argued April 24, 1989 

Decided June 23, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the District of Columbia 
Circuit 

Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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FRIVOLOUS CLAIMS 
(see also ATTORNEYS’ 
PROCEDURE) 


FRIVOLOUS CLAIMS — INSURANCE 


Although a claim under F.R.Civ.P. 11 for 
sanctions may bear many aspects of a common- 
law claim for damages for malicious civil pros- 
ecution and, therefore, facially may fit the 
definition of ‘‘personal injury’? under plain- 
tiff’s homeowner’s insurance policy, he cannot 
recover the $8,500 sanction imposed by the 
United States District Court because of the 
strong federal policy to deter intentionally 
vexatious and groundless lawsuits and the long- 
standing state policy against insuring for puni- 
tive damages. 


FEES, CIVIL 


Appellate Division; Loigman v. Mas- 
sachusetts Bay Insurance Co. et al, A- 
5312-87T5; opinion by King, P.J.A.D.; decided 
July 17, 1989; in Opinions Approved column 
August 17, 1989. 
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FULL FAITH AND CREDIT 


When appellants entered Virginia as officers 
of a corporation transacting business there 
without a certificate of authority, they rendered 
themselves personally liable under Virginia’s 
statute; their purposeful activity related to the 
cause of action asserted against them as in- 
dividuals, constituting the minimum contact 
with Virginia that empowered it to exercise 
personal jurisdiction over them, and the default 
judgment against them was properly given full 
faith and credit in New Jersey. 


late Division; Root Jewelers, Inc. v. 
JDR Contracting, Inc. et al, A-5019-87T2; 
opinion by Brody, J.A.D.; decided May 17, 
1989; in Opinions Approved column June 8, 
1989. 
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In an action to enforce a money judgment of 
a sister state, ownership of an interest in New 
Jersey real estate is sufficient to establish 
jurisdiction over the person of the judgment 
debtor. 


Appellate Division; Ruiz v. Lloses, A-1369- 
88T1; opinion by Stein, J.A.D.; decided June 13, 
1989; in Opinions Approved column July 6, 1989. 
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FUNDAMENTAL FAIRNESS 
(see DOUBLE JEOPARDY) 


GIFTS — MARRIAGE — REAL ESTATE 


Where an engaged couple purchased a home 
together, contributed unequal cash amounts to 
the purchase price, signed a note and mortgage 
for the balance, and took title to the property 
in both their names, but the engagement was 
broken off and defendant, who contributed the 
lesser amount to the purchase price, never lived 
in the residence, the property is owned by them 
in proportion to their financial contributions; 
although it was the intent of the parties that 
they have equal ownership upon their mar- 
riage, this gift of equal ownership by the 
plaintiff was conditioned upon marriage. 


Law Division; Asante v. Abban, L-35666-88; 
opinion by Troast, J.S.C.; decided July 26, 1989; 
in Opinions Approved column December 14, 
1989. 
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GRAND JURIES 


Where a political candidate was subpoenaed 
before a grand jury investigating his allegations 
of impropriety by the incumbent, who was re- 
elected, and the prosecutor sought to disclose 
the candidate’s testimony, unaccompanied by 
any grand jury action and without any sugges- 
tion of serving a pending judicial or quasi- 
judicial pi ing or a legitimate government 
investigation, the trial court’s order granting 
the prosecutor’s motion should not have been 
granted; even though the traditional reasons 
for secrecy are absent in a particular case, an 
affirmative showing of good cause that dis- 
places the policy of secrecy is required in order 
to authorize disclosure. 


Division; In re Allegations of 
Misconduct in the City of Eliza- 
beth, A-871-88T3F; opinion by Antell, 
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P.J.A.D.; decided June 5, 1989; in Opinions 
Approved column June 22, 1989. 
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GRAVES ACT 
(see also FIREARMS) 


A prior conviction is not deemed a non- 
Graves Act offense simply because the judge 
imposed a non-Graves Act sentence; the issue is 
not whether the previous sentence was imposed 
pursuant to the Graves Act, but whether it was 
for the kind of offense that was a Graves Act 
offense at the time defendant committed the 
Graves Act offense for which he is now being 
sentenced (defendant here was convicted of 
first-degree armed robbery); thus, the matter is 
remanded for resentencing after a hearing and 
a detailed finding as to whether defendant 
constructively used or a firearm in 
the course of committing the earlier robberies 
when he was 17 years old, for which reform- 
atory sentences were imposed. 


Appellate Division; State v. Scott, A-6005- 
86T4; opinion by Brody, J.A.D.; decided Oc- 
tober 19, 1989; in Opinions Approved column 
November 22, 1989. 
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GREEN ACRES ACT 


N.J.S.A. 13:8A-47(b), which prevents a local 
unit that receives a Green Acres grant from 
disposing of pre-existing land used for recrea- 
tion and conservation purposes, applies only to 
those lands used or reserved for recreation and 
conservation purposes by a local unit with a 
municipal resolve to permanently devote the 
lands to those uses; although long-term use may 
be evidence of municipal resolve or intent, 
long-term passive uses, such as long-term mu- 
nicipal ownership of a forest, standing alone, 
would not necessarily be sufficient to establish 
the requisite intent, and even long-term active 
use would not support a finding of the requisite 
intent if the municipal record is inconsistent 
with that intent; based on the record here, 
section 47(b) does not apply. 


late Division; Cedar Cove et al v. 

nzione et al, A-5038-86T1; opinion by 

D’Annunzio, J.A.D.; decided May 30, 1989; in 
Opinions Approved column June 22, 1989. 
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GUARANTEES 


Although any ambiguity in a guaranty 
agreement should be construed in favor of the 
guarantor, there is no ambiguity in this 
agreement, in which defendant executed a con- 
tinuing guaranty revocable on notice but with 
continuing liability for any advances made 
prior to plaintiff's receipt of that notice; since 
the note plaintiff demands payment on, made 
prior to and renewed after the revocation, was 
not an ‘‘advance,’’ judgment should be entered 
for plaintiff. 


Appellate Division; Housatonic Bank and 
Trust Co. v. Fleming, A-5990-87T2; opinion 
by Keefe, J.S.C. (t/a); decided June 22, 1989; in 
Opinions Approved column July 20, 1989. 
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GUARANTY ASSOCIATION — PRE- 
JUDGMENT INTEREST — TORTS 


The Property-Liability Insurance Guarantee 
Association Act excludes the payment of pre- 
judgment interest by the Association; pre- 
judgment interest in this tort action is the 
responsibility of defendants (they chose an 
insurer that became insolvent — plaintiffs did 
not) except for the 180-day period N.J.S.A. 
17:30A-18 freezes litigation to permit the As- 
sociation to investigate a claim. 


Appellate Division; Wilton v. Cycle Truck- 
ing, Inc. et al, A-1521-86T8; opinion by 
Dreier, J.A.D.; decided March 30, 1989; in 
Opinions Approved column December 7, 1989. 
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GUN CONTROL — INSTRUCTIONS 


This pesky case would undoubtedly not have 
arisen had it not preceded State v. Ingram, 
which held that the absence of a permit is an 
essential element of the offense of possessing a 
firearm without a permit and must be proven 
by the State beyond a reasonable doubt; al- 
though it may seem illogical that a jury might 
acquit defendant of the regulatory offense when 
his defense was that he did possess the gun, but 
merely as a custodial attempt to return it to its 
owner, there is no substitute for a jury verdict 
rendered after a complete instruction and de- 
fendant’s conviction must be reversed and the 
matter remanded because the trial court’s er- 
roneous instruction (that the State had the 
burden of proving only that the instrument was 
a handgun and that defendant possessed it 
knowingly) cannot be considered harmless. 


Supreme Court; State v. Vick, A-8 Sept. 
Term 1989; per curiam opinion; dissent by 
Clifford and Stein, JJ.; decided November 30, 
1989; in Opinions Approved column December 7, 
1989. 
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GUNS 
(see EVIDENCE) 
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HEALTH LAW 


The Commissioner of Health deviated in 
material aspects from the controlling statutes 
and her own regulations where she did not 
provide reasons for holding an ‘‘administrative 
review,’’ which does not provide for review by 
the Statewide Health Coordinating Council, as 
opposed to a ‘‘full process review,”’ which 
resulted in the issuance of a certificate of need 
to a nursing home conditioned on the conver- 
sion of 120 beds at another nursing home 
owned by the applicant to the care of AIDS 
patients; additionally, the Health Systems 
Agency was not notified of the application, 
which must be done even in the case of an 
administrative review; the Commissioner also 
did not explain the basis of her reasoning for 
issuing the certificate and, therefore, there is 
no way to review her decision. 


Appellate Division; In re Bloomingdale 
Convalescent Center, A-4022-87T5; opinion 
by Brochin, J.S.C. (t/a); decided May 4, 1989; 
in Opinions Approved column June 22, 1989. 
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HLA — PATERNITY — SEXUAL ASSAULT 


The coe yee paternity statistic 
derived from the Human Leucocyte Antigen 
test is relevant, ag testimony that defendant (a 
corrections officer) could not be excluded as the 
father of the prisoner’s child was properly 
admitted at defendant’s trial for sexual assault; 
however, since the probability-of-paternity stati- 
stic derived from the HLA test assumes that 
intercourse has occurred, it was erroneously 
admitted and defendant must be allowed a new 
trial. 


Appellate Division; State v. Spann, A-839- 
87T4; opinion by Michels, P.J.A.D.; decided 
August 9, 1989; in Opinions Approved column 
September 28, 1989. 
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HOME IMPROVEMENTS 
(see CONSUMER FRAUD) 


IMMUNITY 
(see also ATHLETIC COACHES) 


The Office of the Public Defender, Law 
Guardian Program and the assistant deputy 
public defender who acted as law guardian in 
the child abuse and neglect proceedings re- 
garding plaintiffs’ children have absolute im- 
mune from liability arising out of those actions; 
although designated attorneys appointed from a 
pool by the Public Defender have qualified 
immunity and may be liable for legal mal- 
practice, conspiracy or other intentional mis- 
conduct, in this case the complaint of legal 
malpractice for failure to make interlocutory 
appeals does not set forth a claim upon which 
relief can be granted since the Appellate Divi- 
sion has not yet determined in the appeal 
pending before it that any of the court orders 
were improper; additionally, the complaint al- 
leging a conspiracy does not set forth any overt 
acts in furtherance of an unlawful purpose and, 
therefore, fails to state a claim upon which 
relief can be granted. 


Law Division; Delbridge v. Office of the 
Public Defender et al, etc., No. W-016524- 
88; opinion by Villanueva, J.S.C.; decided Janu- 
ary 23, 1989; in Opinions Approved column 
August 3, 1989. 
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Plaintiffs’ complaints against three judges, 
the governor, attorney general, DYFS and 
other persons involved in child-abuse proceed- 
ings that resulted in the termination of their 
parental rights, alleging conspiracy, fraud, 
malice, malicious prosecution, legal mal- 
practice, medical malpractice and civil rights 
violations are dismissed; the judges enjoy ab- 
solute immunity since they were acting in their 
judicial capacity regarding a matter within 
their jurisdiction, and the other defendants 
enjoy quasi-immunity since they were acting in 
their official capacity in a matter before the 
court. 


Law Division; Delbridge v. Schaeffer et al, 
No. W-15007-88; opinion by Villanueva, J.S.C.; 
decided January 23, 1989; in Opinions Approved 
column August 3, 1989. 
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IN FORMA PAUPERIS 


Partial in forma pauperis status may confer 
authority to grant the preparation of tran- 
scripts at public cost. 


Walker v. People Express Airlines, Inc. et al, 
No. 89-3229; on appeal from the District of the 
Western District of Pennsylvania; opinion by 
Becker, U.S.C.J.; filed September 27, 1989. 
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INCOME TAX — MATRIMONIAL LAW 


The trial court had the power to equitably 
enforce an allocation of income-tax exemptions 
(subject to further modification if not accepted 
by the IRS); however, courts should recognize 
the beneficial impact of an exemption, and this 
matter must be remanded because of the trial 
judge’s failure to consider or to quantify the 
effect on each party of his order that the 
custodial parent and the non-custodial parent 











should each be entitled to claim one child as an 
exemption, and the extent to which this would 
require a reconsideration of the child-support 
provisions of the judgment. 


Appellate Division; Gwodz v. Gwodz, A- 
5739-87T2; opinion by Landau, J.A.D.; decided 
June 20, 1989; in Opinions Approved column July 
20, 1989. 
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INDEMNIFICATION 
(see also CONTRACTORS, PUBLIC DE- 
FENDER) 


INDEMNIFICATION — STRICT LIABILITY 


When both are strictly liable in tort to an 
injured plaintiff, an intermediate distributor 
(being better positioned to put pressure on the 
producer to make the product safe) should 
indemnify the ultimate distributor. 


Supreme Court; Promaulayko v. Johns 
Manville Sales Corporation et al, A-99 Sept. 
Term 1988; opinion by Pollock, J.; decided 
August 8, 1989; in Opinions Approved column 
August 17, 1989. 
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INDIGENCY 
(see APPEALS, EXPERT WITNESSES) 


INFANTS 
(see DAMAGES) 


INFERENCES — JUVENILES — PROB- 
ABLE CAUSE 


When determining whether there is probable 
cause, a judge is limited to a consideration of 
the evidence presented, including its adequacy, 
and may not infer that the testimony of wit- 
nesses the State declined to produce would be 
adverse to its interests; even if Clawans had not 
expressly limited such an adverse inference to 
the non-production of a witness before a 
‘trial’? tribunal, no adverse inference should 
be drawn against the State when it seeks to 
minimize the number of times a victim or a 
witness must screw up the courage to testify, 
and the Family Court judge incorrectly drew 
an adverse inference in determining that the 
evidence at the waiver hearing did not present 
probable cause to believe that the juvenile had 
committed the offenses (attempted murder, 
nine aggravated assaults, attempted burglary, 
and possession of a firearm for an unlawful 
purpose) with which he is charged. 


Appellate Division; State ex rel J.L.W., A- 
4880-88T3F; opinion by Brody, J.A.D.; decided 
October 25, 1989; in Opinions Approved column 
November 22, 1989. 
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INSTRUCTIONS 
(see EVIDENCE, GUN CONTROL) 


INSURANCE 

(see also CHIROPRACTORS, CHOICE OF 
LAW, ENVIRONMENTAL LAW, FRIV- 
OLOUS CLAIMS) 


The 17-year-old son of plaintiff's insured, 
who had only a learner’s permit, was not 
covered for liability under her policy if it is 
shown (after a plenary hearing) that he did not 
have a reasonable belief that he had permission 
to drive her car when he struck the car of 
defendant’s insured. 


my ; St. Paul Insurance Co. 
utgers Casualty Insurance Co., A-6205- 
87T1; opinion by Scalera, J.A.D.; decided May 


15, 1989; in Opinions Approved column June 1, 
1989. 
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Where, as here, two primary carriers of a 
single insured are known to each other and 
make no demand on each other for contribu- 
tion to the defense, it must be assumed that the 
one that exclusively undertook the defense did 
so voluntarily, and to secure the litigation 
advantages exclusive control confers; in any 
event, as Rooney made clear, whatever contri- 
bution obligation would be imposed could not 
accrue until the other primary insurer was 
required to participate on some basis. 


Appellate Division; American Home As- 
surance Co. v. St. Paul Fire & Marine Ins. 
Co. et al, A-6271-87T1; opinion by Pressler, 
J.A.D.; decided May 17, 1989; in Opinions 
Approved column June 8, 1989. 
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This comprehensive general-liability (CGL) 
insurance policy was designed to exclude cov- 
erage for personal injuries and property dam- 
age arising out of automobile accidents (which 
are covered by an auto policy issued to the 
insured) and, since the acts of hiring and 
training the driver of the truck that collided 
with another vehicle were incidental to the 
ownership, operation and use of the truck, they 
were not covered by the CGL policy and the 
insurer is not required to defend or indemnify 
under it; McDonald is distinguishable — to the 
extent that it may be read as support for the 
insured’s contention, it is disagreed with. 


Appellate Division; Scarfi et al v. Aetna 
Casualty & Surety Company, A-283-88T1; 
opinion by Michels, P.J.A.D.; decided May 30, 





124 N.J.L.J. Index Page 1606 





1989; in Opinions Approved column June 29, 
1989. 
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In order for an insurer to be able to rescind 
a policy under N.J.S.A. 17B:24-3(d), providing 
for a bar to recovery where the false statement 
materially affects ‘‘either the acceptance of the 
risk or hazard assumed,”’ the insurer need only 
show that the misrepresentation had a material 
effect on one of these aspects, but the hazard- 
assumed aspect includes the requirement that 
there be a causal connection between the in- 
sured’s false statements and the ultimate cause 
of death; here, the decedent’s false negative 
statements relating to diabetes were not mate- 
rial to the hazard assumed by the insurer 
(decedent was shot to death), nor were they 
material to the insurer’s acceptance of the risk 
since it would have still issued a policy of life 
insurance had decedent’s diabetes been dis- 
closed, although at a higher premium; how- 
ever, the insurer is entitled to the annual 
premium it would have charged had the truth 
been known. 


Appellate Division; Massachusetts Mutual 
Life Insurance Company v. Manzo et al, A- 
512-87T8; opinion by Petrella, P.J.A.D.; dissent 
by Landau, J.A.D.; decided June 14, 1989; in 
Opinions Approved column July 6, 1989. 
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Where the policy did not provide for ‘‘after 
the loss’? misstatements as op to mis- 
statements in the application for insurance, the 
insured’s post-loss concealment of knowledge of 
two individuals subsequently indicted and con- 
victed of insurance fraud who were not shown 
to have anything to do with the origin or the 
nature of the loss, the fact that he had applied 
to other insurers before applying to defendant, 
and that previous coverage had been declined, 
was not material to the insurance loss here as a 
matter of law; the misrepresentations regarding 
the individuals did not mislead or affect de- 
fendant’s defense based on a potential con- 
spiracy, and the concealments regarding prior 
insurance or attempts at obtaining insurance 
did not materially hinder the post-loss in- 
vestigation of the claim, and, therefore, de- 
fendant suffered no prejudice. 


Appellate Division; Longobardi v. Chubb 
Insurance Company of New Jersey et al, 
A-3718-87T8; opinion by Petrella, P.J.A.D.; 
decided June 9, 1989; in Opinions Approved 
column July 6, 1989. 


124 N.J.L.J. Index Page 575 


INSURANCE — ADMINISTRATIVE 
PROCEDURE 


A departmental order by the Commissioner 
of Insurance which changed the method of 
evaluating excess profits from one that com- 
bined the data and experience of a commonly 
owned group of insurers to one that required 
calculation of the data for each affiliated in- 
surer separately should have been effected 
through the rule-making procedures of the 
Administrative Procedure Act. 


Appellate Division; American Employers’ 
Insurance Company et al v. Commlacioner 
of Insurance A-6166-87T2, A-364-88T2 
and A-636-88T2; opinion by Landau, J.A.D.; 
decided October 23, 1989; in Opinions Approved 
column November 22, 1989. 
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INSURANCE — LONG-ARM JURIS- 
DICTION 


The trial judge correctly concluded that the 
Pennsylvania Insurance Guaranty Association 
stands in the shoes of the insolvent carriers; 
since those companies could be joined in this 
declaratory-judgment suit filed in New Jersey 
by a Pennsylvania resident to establish coverage 
for environmental-protection claims against it 
relating to sites in New Jersey, Ohio and 
Pennsylvania, plaintiff could similarly join the 
Guaranty Association, which is a creature of 
the Pennsylvania Legislature intended to pro- 
tect insureds from the consequences of a car- 
rier’s insolvency where the claimant is a Penn- 
sylvania resident (or where the loss or liability 
affects Pennsylvania property). 


apoetese Division; Ruetgers-Nease 
Co., Inc. v. Firemen’s Insurance 
of Newark, N N.J. et al, A-4719-88T1F; opinion 
by Bilder, J.A.D.; decided November 6, 1989; in 
Opinions Approved column November 30, 1989. 
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INSURANCE — SETTLEMENTS 


Although the case law defining an insurance 
company’s duty to act in good faith in settling 
claims has developed in the context of cases in 
which the carrier’s refusal to settle for a figure 
within the policy limits exposed the insured to 
an excess verdict, the good-faith obligation is 
not limited to that; the boundaries of ‘‘good 
faith’ will become compressed in favor of the 
insured depending on the circumstances. 


Whatever may be the outer limits of ‘‘good 
faith’? in the context of an insurer settling a 
third-party claim with funds that include the 
insured’s deductible, this carrier’s claim 
against its insured for reimbursement of the 
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deductible amount cannot be defeated on the 
ground that the settlement in the face of the 
insured’s objection manifested bad faith since 
the policy unmistakably gave the insurer ex- 
clusive power to control settlements and ob- 
ligated the insured to reimburse for the de- 
ductible, and the insurer paid 235% more than 
the deductible with its own money. 


Supreme Court; American Home Assur- 
ance Co., Inc. v. Hermann’s Warehouse 

ation, A-27 Sept. Term 1988; on by 
Clifford, J.; decided September 18, 198 
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INSURANCE — WRONGFUL TERMI- 
NATION 


An employer’s comprehensive general liabil- 
ity insurance policy which provided for cov- 
erage for ‘‘bodily injury or property damage’’ 
caused by an accident did not provide coverage 
against a claim for wrongful termination of 
employment where the employee alleged that 
she was fired for refusing to serve alcohol to a 
patron she believed to be inebriated; although 
the trial judge apparently reasoned that the 
complaint alleged negligent termination for 
failure to properly investigate the incident, thus 
concluding that there was a covered risk under 
the liability policy, plaintiff’s dismissal was not 
an accident — the fact that plaintiff may have 
been discharged carelessly, or that the dis- 
charge resulted in a claim of emotional bodily 
injury, does not control. 


Appellate Division; John’s Cocktail 
Lounge, Inc. et al v. The North River 
Insurance Company, A- 3645-87T7; opinion 
by King, P.J.A.D.; concurrence by Brody, 
J.A.D.; decided September 5, 1989; in Opinions 
Approved column September 21, 1989. 
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INTEREST 
(see DEPOSITS) 


INTERSTATE COMMERCE 
(see EMPLOYMENT AGENCIES) 


JAILS — PRISONS 


The trial court cannot remedy jail over- 
crowding in Hudson County by directing, at 
least in these circumstances, the Commissioner 
of Corrections to devote state correctional fa- 
cilities and resources to inmates sentenced to a 
county institution, and the order directing him 
to accept the ‘‘temporary transfer’ of jail 
inmates is reversed; however, the order direct- 
ing the County to build additional jail facilities 
is affirmed. 


Appellate Division; Morales et al v. Hud- 
son County et al, A-5924-88TIF; per curiam 
opinion (Judges Petrella, Havey and Stern); 
decided October 23, 1989; in Opinions Approved 
column November 16, 1989. 


124 N.J.L.J. Index Page 1438 


JOINT LIABILITY 
(see CIVIL PROCEDURE) 


JUDGES 
(see ATTORNEYS) 


JURIES 
(see DISCRIMINATION) 


JURISDICTION 
(see also PERSONAL JURISDICTION) 


Where defendant, a New Jersey corporation, 
contacted plaintiff, a Wisconsin corporation, to 
engage plaintiff’s services to assist in finding a 
new general manager, and plaintiff interviewed 
30-35 potential prospects, but defendant later 
advised plaintiff to terminate the search, the 
default judgment for services rendered entered 
in Wisconsin is entitled to full faith and credit 
in New Jersey; there were sufficient contacts 
for the exercise of in personam jurisdiction 
over defendant by the courts in Wisconsin. 


Appellate ~y at M & Kendro, Inc. 
v. Superior Enerquip ation, A-854- 
88T3; opinion by Stern, J.A.D.; decided June 2, 
1989; in Opinions Approved column June 22, 
1989. 
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The language of N.J.S.A. 2C:1-3(a)(4) and 
the Code commentaries support the conclusion 
that planning and preparing in New Jersey for 
the commission of a crime in another state may 
be sufficient to confer jurisdiction on New 
Jersey courts to convict under New Jersey law; 
defendant’s conduct in New Jersey provided a 
sufficient basis to confer jurisdiction over his 
theft by deception and uttering a forged in- 
strument in Connecticut. 


Appellate Division; State v. Streater, A- 
140-87T4; opinion by Skillman, J.A.D.; decided 
June 12, 1989; in Opinions Approved column 
June 29, 1989. 
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JUVENILES 
(see also APPEALS, INFERENCES) 


JUVENILES — PRISONS 


The Department of Corrections’ policy of 
maintaining in county detention centers those 
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juveniles who have been sentenced to state 
institutions, rather than placing them in state 
facilities, even where the county’s Youth Dete- 
ntion Center has reached its capacity, is with- 
out statutory authority and is arbitrary and 
capricious; the DOC is required to establish 
regulations that address its statutory obligation 
to promptly place in state facilities those juve- 
niles sentenced to state institutions. 


Appellate — County of Monmouth 
v. Department of Corrections, A-6351- 
88T3F; opinion Ss ‘smeel, J.A.D.; decided 
November 16, 1989; in Opinions Approved col- 
umn December 14, 1989. 
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JUVENILES — SEXUAL ASSAULT 


A supervisor in a juvenile shelter who en- 
gages in sexual conduct with a juvenile resident 
is guilty of sexual assault under N.J.S.A. 
2C:14-2c(3), and the juvenile’s ‘‘consent’’ is not 
a defense. 


Appellate Division; State v. Martin; opinion 
by Ashbey, J.A.D.; decided July 7, 1989; in 
Opinions Approved column August 17, 1989. 
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LANDLORD AND TENANT 


In a dispossess action for non-payment or 
late payment of rent, a defendant-tenant may 
raise the defense that the failure to abide by 
the tenancy’s rent-payment requirements 
stemmed from an unreasonable change in ten- 
ant’s renewal lease and, once raised, the land- 
lord has the burden of proving the reason- 
ableness of the change; also, since the tenant’s 

ion of the leasehold would constitute 
acceptance of the new terms and she was never 
given an adequate opportunity to reject the 
late-fee term, her continued possession, which 
constitutes acceptance of the renewal lease, 
does not bar her from challenging the late-fee 
charge, which she did by refusing to pay it the 
four times it was assessed; the change here 
regarding the late fee is unreasonable since 
plaintiff was plainly incapable of meeting the 
deadline — landlords must take the totality of 
their tenants’ circumstances into account when 
making changes in the material terms or con- 
ditions of leases. 


Supreme Court; 447 Associates v. Mir- 
anda, A-48 Sept. Term 1988; opinion by Clif- 
ford, J.; decided July 10, 1989; in Opinions 
Approved column July 20, 1989. 
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The landlord’s failure to serve a notice of 
intent to convert and full plan of conversion by 
certified mail, and if unclaimed by regular 
mail, rendered ineffective the three-year notice 
to quit and demand for possession, and the 
court has no jurisdiction to hear this summary- 
dispossess action; it is no defense that the 
tenant indicated his disinterest in purchasing 
the unit — the tenant must be served with the 
conversion documents and notified of his rights 
as a tenant. 


Appellate Division; Riotto v. Van Houten, 
A-3979-87T8; per curiam opinion (Judges Dreier 
and Brochin); decided April 28, 1989; in Opi- 
nions Approved column November 9, 1989. 


Law Division; Riotto v. Van Houten, No. 
LT-09725; opinion by Eichen, J.S.C.; decided 
August 25, 1988; in Opinions Approved column 
November 9, 1989. 
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Where the defaults alleged in the lease were 
straightforward and simple, the trial judge had 
properly denied the commercial tenant’s re- 
quest for removal to the Law Division; al- 
though the one factor that was arguably pre- 
sent in this case was the large monetary value 
at stake in the lease, it is not necessary to 
decide whether the presence of even one of the 
Morrocco factors deprives the motion judge of 
discretion to evaluate a given case since the 
nature of the defaults in this case were such 
that failure to transfer did not prejudice the 
tenant or possess a clear capability for produc- 
ing an unjust result. 


A notice to quit which incorporates by ref- 
erence a prior recent letter that specifies the 
cause for the termination of the tenancy sati- 
sfies the requirement of N.J.S.A. 2A:18-53 that 
the notice specify the cause of termination; 
here, the letter was mailed 16 days earlier and 
referred to violations of the lease which the 
landlord demanded to be cured. 


Appellate Division; Ivy Hill Park ~ 
ments v. GNB Parking Corporation, A 
3109-88T3; opinion by Landau, J.A.D.; decided 
October 17, 1989; in Opinions Approved column 
November 16, 1989. 


Law Division; Ivy Hill Park Apartments 

GNB Parking Corporation, No. LT- 833587. 
88; opinion by Honigfeld, J.S.C.; decided Feb- 
ruary 1, 1989; in Opinions Approved column 
November 16, 1989. 
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Residential ownership should not be required 
in all ‘‘owner-occupied”’ cases; since this land- 
lord’s contact with the premises containing two 
residential units, through her commercial oc- 
cupation (a beauty salon) of the remainder of 
the building, in effect causes her to live with 
the residential tenants as much as if she simply 
resided on the premises, her notice to defen- 
dant to quit (because she needed the unit for a 
member of her family) was sufficient and she is 
granted judgment for possession. 


Law Division; Special Civil Part; Lewis v. 
Traynham, T858773-89; opinion by Honigfeld, 
J.S.C.; decided May 4, 1989; in Opinions Ap- 
proved column July 6, 1989. 
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The landlord’s failure to comply with 
N.J.S.A. 2A:18-61.le and d, requiring that it 
advise the Department of Community Affairs 
and the local rent-leveling board, respectively, 
within five days of mailing tenants’ notices of 
termination, and of the permanent retirement 
of its building from residential use (the land- 
lord did not advise the DCA or rent-leveling 
board until the day the summary dispossess 
actions were initiated, more than 18 months 
after the notices of terminations were sent) 
requires that its complaints against several 
remaining tenants for judgments of possession 
be dismissed. 


Law Division; Sacks Realty Co. v. Batch 
et al, No. LT-016132-89; opinion by Harris, 
J.S.C.; decided May 24, 1989; in Opinions 
Approved column July 27, 1989. 
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The phrase ‘‘owner-occupied premises with 
not more than two rental units,’’ found in 
N.J.S.A. 2A:18-61.1, does not apply to a con- 
ventional three-family dwelling; the ‘‘two rental 
units’’ includes the unit occupied by the land- 
lord; the building here was converted from five 
to three rental units and, since the tenant has 
always occupied the building under the protec- 
tion of the Anti- Eviction Act, the landlord is 
prevented from further modifying the building 
so as to deprive defendant of her rights under 
the Anti-Eviction Act. 


Law Division; Surace v. Pappachristou, 
No. T-18603; opinion by Harris, J.S.C.; decided 
July 3, 1989; in Opinions Approved column 
September 21, 1989. 
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LANDOWNER’S IMMUNITY 


Defendant was correctly held to be an ‘‘oc- 
cupant”’ entitled to the immunity of the Land- 
owner’s Liability Act for the injury a visitor 
suffered at the cabin defendant had built for 
recreational purposes on marshland now owned 
by the State, and continued to maintain (al- 
though he had no legal title to it) with the 
implied, if not express, permission of the State; 
affording immunity in this case implements the 
purpose of the statute. 


Appellate Division; Jozefyk v. Walker, A- 
378-88T2; opinion by King, P.J.A.D.; decided 
June 26, 1989; in Opinions Approved column July 
27, 1989. 
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LAW GUARDIANS 
(see ATTORNEY-CLIENT PRIVILEGE) 


LEGAL MALPRACTICE 
(see ATTORNEYS) 


LIBEL — LIMITATIONS OF ACTIONS 


The New Jersey statute of limitations for 
libel based on an allegedly libelous press does 
not begin to run until it is received, rather than 
when it is mailed. 


Palestri v. Monogram Models, Inc. et al, 
No. 88-5542; on appeal from the United States 
District Court for the District of New Jersey; 
opinion by Sloviter, U.S.C.J.; filed May 19, 
1989. 
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LIBEL — PUBLIC FIGURE 


Harte-Hanks Communications, Inc., Petitioner 
v. Daniel Connaughton 

No. 88-10 

Argued March 20, 1989 

Decided June 22, 1989 

On Writ of Certiorari to the United States 
Court of Appeals for the Sixth Circuit 
Rehnquist, Brennan, White, Marshall, Black- 
mun, Stevens, O’Connor, Scalia, Kennedy 
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LIENS 
(see BANKRUPTCY) 


LIMITATIONS OF ACTIONS 

(see also AGE DISCRIMINATION, CIVIL 
PROCEDURE, CONTRACTUAL LIABILITY 
ACT, CRIMINAL PROCEDURE, DIS- 
MISSALS, ELEVATORS, LIBEL) 


An elevator is an “improvement to real 
property’ within the meaning of N.J.S.A. 
2A:14-1.1, and one who designs, fabricates and 
installs it is protected by the ten-year statute of 
limitations. 
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Law Division; Hall et al v. Luby Corp. et 
al, W-18439-87; opinion by Villanueva, J.S.C.; 

decided January 31, 1989; in Opinions Approved 
column June 8, 1989. 
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LIMITATIONS OF ACTIONS — PORT AU- 
THORITY 


The 1951 joint legislative waiver of the pro- 
tection of sovereign immunity was clearly con- 
ditioned on the requirement that suits against 
the Port Authority of New York and New 
Jersey be commenced within one year of the 
accrual of the cause of action, and the trial 
court correctly enjoined arbitration of the in- 
jured passenger’s uninsured-motorist claim, 
which she brought almost two years after the 
accident. 


Appellate Division; The Port Authority of 
New York and New Jersey v. Ingram, A- 
149-88T5; opinion by D’Annunzio, J.A.D.; 
decided April 27, 1989; in Opinions Approved 
column May 18, 1989. 
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LIQUOR LICENSES 
(see ALCOHOLIC BEVERAGES) 


LITIGANT’S RIGHTS 
(see CONTEMPT) 


LOANS 
(see BANKS) 


LONG-ARM JURISDICTION 
(see also EDUCATION, INSURANCE) 


In this case involving specific (as contrasted 
with general) jurisdiction, the pleadings support 
a finding that, at least for this sale, defendant 
purposely directed its activities at New Jersey 
with the alleged phone calls and use of the 
mails, and the mere fact that neither defendant 
nor the special-order luxury vessel sold to 
plaintiff (which was damaged en route) ever 
physically entered New Jersey does not pre- 
clude a finding that minimum contacts existed; 
defendant was well aware that this sale would 
have direct consequences in New Jersey such 
that it should have been aware of the possibility 
of litigation here and, given the relative stand- 
ings of these parties and the interests of the 
sovereign, it does not offend notions of fair 
play or substantial justice that this rather 
significant contract be examined in a New 
Jersey court. 


Supreme Comey Lebel v. Everglades 
Marina, Inc.., -88 Sept. Term 1988; opinion by 
O’Hern, J.; “ecided June 7, 1989; in Opinions 
Approved column June 22, 1989. 
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MANDATORY JOINDER 
(see DOUBLE JEOPARDY, ENTIRE- 
CONTROVERSY DOCTRINE) 


MANSLAUGHTER 


Although a judge imposing a sentence for 
passion/provocation manslaughter may not 
consider ‘‘strong provocation’’ as a mitigating 
factor since the defendant already received the 
benefit of that mitigating factor when the jury 
used it to reduce the murder he otherwise 
committed to second-degree manslaughter, it is 
proper and consistent with the verdict for a 
judge to find as aggravating factors that the 
provocation to kill was slight or that there was 
sufficient time for defendant to regain his 
reason before he killed, the nature and cir- 
cumstances of the offense and the role of the 
actor therein, the victim’s particular vulnera- 
bility, and the need to deter the defendant; 
however, although the judge could properly 
have found that the prolonged assault here 
came close to murder, the matter is remanded 
for resentencing because it cannot be deter- 
mined whether by listing the ‘‘seriousness’’ of 
the crime as an aggravating factor the judge 
gave significant weight to this improper factor 
or was merely referring to the nature and 
circumstances of the crime and defendant’s role 
therein in another way. 


Appellate Division; State v. Teat, A-5255- 
86T4; opinion by Brody, J.A.D.; decided June 1, 
1989; in Opinions Approved column June 22, 
1989. 
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MARRIAGE 
(see GIFTS) 


MATRIMONIAL LAW 

(see_also ATTORNEY-CLIENT PRIVILEGE, 
ATTORNEYS’ FEES, CHILD SUPPORT, 
CUSTODY, EQUITABLE DISTRIBUTION, 
INCOME TAX) 


The court has the authority to modify the 
unallocated support order for plaintiff and the 
parties’ two children, on which defendant is 
now in substantial arrears, because N.J.S.A. 
2A:17-56.23a only forbids the modification of 
allocated child-support orders before the date 
of an application. 


Chancery Family Part; Farmilette 
v. Farmilette, FM-05654-85; opinion by 
Krafte, J.S.C.; decided August 9, 1989; in Opi- 
nions Approved column November 16, 1989. 
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MATRIMONIAL LAW — EQUITABLE Dis- 
TRIBUTION 


The protection afforded a spouse under 
N.J.S.A. 3B:28-3 to joint possession of the 
‘‘principal matrimonial residence’? does not 
require that the property be jointly occupied; 
here, even though plaintiff-husband did not 
reside in the house at the time his wife con- 
veyed it to defendant (a court order entered 
under the Prevention of Domestic Violence Act 
granted the wife possession of the residence to 
the exclusion of plaintiff), alienating the home 
without plaintiff's consent was a violation of his 
rights under 3B:28-3, and defendant-buyer and 
the wife are jointly and severally liable for 
plaintiff's equitable distribution. 


Appellate Division; Arnold v. Anvil Realty 
Investment, Inc. et al, A-6154-87T2; opinion 
by Brochin, J.S.C. (t/a); decided May 23, 1989; 
in Opinions Approved column June 22, 1989. 
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MATRIMONIAL LAW — REAL PROPERTY 


Although plaintiff allegedly purchased the 
house with her own funds prior to the marriage 
(distinguishing this case from Grange, which 
furthermore was criticized in Pashman II), the 
parties resided in it as a married couple for 
three months before possession was granted to 
plaintiff by court order resulting from a do- 
mestic-violence complaint, producing a pos- 
sessory interest for defendant which must be 
carefully weighed prior to a predivorce order 
for its sale; the extent to which the court has 
the power under N.J.S.A. 2A:34-23 to enter a 
pendente lite order for the sale of marital 
property is unclear, but translating the statute 
narrowly to mean that marital assets can be 
sold only upon entry of a judgment of divorce 
disregards its first paragraph and, since a 
failure to order the sale of the property pur- 
suant to a contract plaintiff has entered into 
would result in irreparable economic harm to 
her, it is directed to be sold (with the proceeds 
to be held in escrow, pending further order, to 
protect defendant’s interests). 


Chancery Division; Glatthorn v. Wis- 
niewski, M-46530-89; opinion by Rudd, J.S.C.; 
decided August 24, 1989; in Opinions Approved 
column November 22, 1989. 
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MATRIMONIAL LAW — RECONCILIATION 


The executory provisions of a_ property 
settlement agreement are deemed to be ab- 
rogated by a subsequent reconciliation of the 
parties unless it can be shown that the parties 
intended otherwise, but the executed provisions 
of the agreement are unaffected by reconcilia- 
tion; here, since the wife conveyed her interest 
in the marital home to the husband prior to the 
reconciliation that part of the agreement is 
executed and, therefore, she has no legal in- 
terest in the home; however, since she did 
contribute to the upkeep and maintenance of 
the home during the reconciliation, and the 
income used by both was used to pay expenses, 
she is entitled to a 50% increase in value of the 
home from the time of the reconciliation to its 
termination. 


Chancery Division; Brazina v. Brazina, No. 
M-23923-88; opinion by Imbriani, J.S.C.; deci- 
ded March 6, 1989; in Opinions Approved col- 
umn May 18, 1989. 


124 N.J.L.J. Index Page 42 


MATRIMONIAL LAW — WORKERS’ 
COMPENSATION 


The rationale of Landwehr v. Landwehr, 
holding that the portion of a personal-injury 
award that is for pain and suffering is not 
subject to equitable distribution, decided after 
the trial court here distributed two-thirds of 
the husband’s workers’ compensation award to 
the wife as part of the equitable distribution of 
marital assets, is equally applicable to workers’ 
compensation claims; the matter is remanded 
for reconsideration in light of Landwehr. 


Appellate Division; Lentini v. Lentini, A- 
5069-87T3; per curiam opinion (Judges Michels 
and Keefe); decided July 12, 1989; in Opinions 
Approved column November 22, 1989. 
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MEDICAL MALPRACTICE 
(see also APPEALS, DAMAGES) 


MEDICAL MALPRACTICE — NEGLIGENCE 


The trial court properly charged the jury 
that the defendant-doctor could be found liable 
for decedent’s death if the former’s negligence 
increased the risk of death which constituted a 
substantial factor in causing the death — there 
is no difference whether the defendant’s negli- 
gence is characterized as misfeasance or non- 
feasance; there is no inconsistency in the jury’s 
verdict that the increased risk caused by de- 
fendant’s malpractice constituted a substantial 
factor in causing decedent’s death, even though 
the jury only found defendant 10 percent 
negligent — the jury’s function of assessing 
relative percentages of fault is distinct from its 
responsibility to determine questions relating to 
proximate cause and what constitutes a sub- 
stantial factor. 


oes Division; Dubak v. Burdette 
omlin Memorial Hospital et al, A-4107- 
sore and A-4108-86T8; opinion by Baime, 





J.A.D.; decided February 7, 1989; in Opinions 
Approved column June 22, 1969. 
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This case is indistinguishable from Alevras, 
and defendant’s convictions for uttering a 
forged instrument and theft by deception 
should be merged. 


Appellate Division; State v. Streater, A- 
140-87T4; opinion by Skillman, J.A.D.; decided 
June 12, 1989; in Opinions Approved column 
June 29, 1989. 
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MINORS 
(see ALCOHOLIC BEVERAGES) 


MISTRIALS 
(see DOUBLE JEOPARDY) 


MORTGAGE BROKERS — REALTORS 


Although unlicensed as such, defendant was 
functioning much more like a mortgage broker 
than a real-estate broker when he defrauded 
plaintiffs, so Brody is distinguished; since 
plaintiffs’ losses did not result from his activity 
as a real-estate licensee, the trial court cor- 
rectly held that they cannot benefit from the 
Real Estate Guaranty Fund. 


Appellate Division; Wharton et al v. 
Straub et al, A-516-88T1; opinion by King, 
P.J.A.D.; decided July 7, 1989; in Opinions 
Approved column August 17, 1989. 
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MORTGAGES 


Where mortgagee’s obligation to make ad- 
vances to the mortgagor up to $40,000 pur- 
suant to a home-equity loan was absolute under 
the terms of the note and mortgage, mere 
receipt of a check for $37,000 from a sub- 
sequent lender with whom plaintiffs executed 
another home-equity loan, which was not ac- 
companied by a cover letter or other commu- 
nication indicating that it was to pay off the 
prior loan, did not require the first mortgagee 
to discharge the mortgage, even though the 
check was endorsed ‘‘for payment in full.’’ 


Cha Division; Goldome Realty Credit 
Corpora v. Harwick et al, No. F-6936- 
88; opinion by Diana, A.J.S.C.; decided July 21, 
1989; in Opinions Approved column September 
21, 1989. 
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MOTOR VEHICLES 
(see also EPILEPSY) 


MOTOR VEHICLES — NEGLIGENCE 


N.J.S.A. 39:4-77, providing for a penalty if a 
loaded vehicle scatters its contents onto the 
street, does not apply to a person who loads a 
vehicle unless such person is also the owner, 
lessor, bailee or operator of the vehicle, al- 
though any person who loads a vehicle has a 
common-law duty to do so in a manner that 
will not permit its contents to spill onto the 
Street. 


Appellate Division; DeBonis v. Orange 
Quarry Co. et al, A-2995-87T7; opinion by 
Keefe, J.S.C. (t/a); decided May 5, 1989; in 
Opinions Approved column June 22, 1989. 
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MOTOR VEHICLES — SEARCH AND 
SEIZURE 


Tinted glass does not fall within the pro- 
scription of N.J.S.A. 39:3-74 against operating 
motor vehicles that have non-transparent 
material attached to window glass that would 
interfere with the driver’s vision; the trooper’s 
subjective belief that tinted windows violated 
the law was not objectively reasonable and, 
since his plain-view observation of the handgun 
was the direct result of his invalid stop of 
defendant’s car, his seizure of it must be 
suppressed. 


Law Division; State v. Harrison, Ind. 244-5- 
86; opinion by Telsey, J.S.C.; decided May 11, 
1989; in Opinions Approved column September 7, 
1989. 
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MOTOR VEHICLES — SENTENCING 


The 30-month revocation of defendant’s li- 
cense for driving while his license was revoked 
for DWI was improper, since the maximum 
penalty is two years’ revocation, and the per- 
missible 90-day jail term could be suspended 
but not on the condition imposed, since 
N.J.S.A. 39:3-40 does not provide for an 
I.D.R.C. sentence. 


The reference in Rule 7:4-6(c) to Rule 3:21- 
4(e) is not to be read as requiring any analysis 
of aggravating and mitigating factors by a 
court imposing sentences for motor-vehicle of- 
fenses; that requirement applies only to crimes. 


Law Division; State v. Walsh, Appeal |16- 
89; opinion by Haines, J.S.C.; decided August 3, 
1989; in Opinions Approved column September 
14, 1989. 
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MUNICIPAL COURT JUDGES — PEN- 
SIONS 


The additional compensation received from 
the State by this municipal court judge for 
being the presiding municipal court judge of 
Union County for one year should be credited 
to him for pension purposes; the pilot-project 
basis of his appointment notwithstanding, his 
administrative duties were neither temporary 
nor extracurricular. 


Appellate Division; Rokos v. Public Em- 
ployees’ Retirement System, A-2344-88T1; 
opinion by Pressler, P.J.A.D.; decided September 
29, 1989; in Opinions Approved column October 
26, 1989. 
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MUNICIPAL COURT PROCEDURE 
(see also DOUBLE JEOPARDY) 


Defendant, an experienced trial attorney who 
represented himself at his trial for speeding, 
knew that he had a right to object to the radar 
reading before it was admitted into evidence 
because the officer did not testify that the 
radar unit had been in the manual mode; since 
his failure to object was obviously to gain a 
perceived tactical advantage by waiting until 
the State rested and then moving to dismiss, he 
waived his right to object — had his objection 
been timely, the State would have had the 
opportunity to lay the necessary foundation. 


Law Division; State v. Van Syoc, Appeal 93- 
88; opinion by Steinberg, J.S.C.; decided Sep- 
tember 23, 1988; in Opinions Approved column 
September 7, 1989. 


Appellate Division; State v. Van Syoc, A- 
716-88T2; per curiam opinion (Judges Brody 
and Skillman); decided May 17, 1989; in Opi- 
nions Approved column September 7, 1989. 
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MUNICIPAL COURT PROCEDURE — 
RIGHT TO COUNSEL 


A defendant is entitled to be individually 
advised of his right to retain counsel, ir- 
respective of the magnitude of the potential 
sanction (a factor that comes into play only 
when indigency or other constitutional entitle- 
ment to counsel is involved), and defendant’s 
conviction for careless driving, for which he 
was fined $50, is reversed because Rule 3:27-2 
was violated here; although the proceedings 
below were fair and impartial, another munic- 
ipal court judge should be assigned to hear this 
case on the remand. 


Law Division; State v. Wright, 89-0134; 
opinion by Kole, J.A.D. (ret., 
t/a); decided October 11, 1989; in Opinions 
Approved column December 14, 1989. 
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MUNICIPAL COURTS 


The local appointing authority must follow 
the clear language of N.J.S.A. 2A;:8-5, which 
provides for a three-year term for a municipal 
court judge with continuity in office by hold- 
over status; there was therefore no need to 
cover plaintiff's holdover period with a retro- 
active appointment, and his reappointment on 
October 1, 1987 runs not until January 1988 
but until October 1990. 


Law Division; Levine v. Mayor of Passaic 
et al, W-22065-87E; opinion by Martin, J.S.C.; 
decided May 11, 1988; in Opinions Approved 
column June 15, 1989. 
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Objections must be made and issues raised 
during trial proceedings at the municipal court 
level (by both lawyers and pro se defendants); 
here, allowing the hearsay evidence in the 
State’s case was not plain error and, since 
defense counsel did not address it until the 
close of the State’s case in the municipal court, 
the Law Division cannot consider appellant’s 
objection to it in the trial ‘‘de novo on the 
record.”’ 


Law Division; State v. Allen, Appeal No. 9- 
89; opinion by Haines, A.J.S.C.; decided May 
11, 1989; in Opinions Approved column Sep- 
tember 7, 1989. 
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MUNICIPAL LAND USE 
(see also COMMUNICATIONS, EDUCATION) 


Where, as here, an owner of two contiguous 
non-conforming lots constructs a single-family 
house so as to cover part of both lots, the lots 
merge into a single parcel subject to the 
MLUL, which gives jurisdiction to grant a joint 
subdivision and N.J.S.A. 40:55D-70c variance 
only to the local planning board; however, the 
zoning board of adjustment’s consideration of 
plaintiff's application was ultra vires only in 
the secondary sense, although whether the 
township should be estopped from revoking the 
building permit issued to plaintiff for a new 
house, on the encroached-on lot, involves a 
sensitive balancing of the facts, and the matter 
is remanded to the trial court for a plenary 
hearing. 


Appellate Division; Bridge v. Neptune 
Twp. Zoning Board of Adjustment et al, A- 
5151-87T1; opinion by Muir, J.A.D.; decided 





June 9, 1989; in Opinions Approved column July 
6, 1989. 
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The opinion below at 226 N.J. Super. 666 
(Law Div. 1988) is affirmed substantially for 
the reasons expressed by the trial judge; how- 
ever, an unreasonable condition to a variance, 
under proper circumstances, may be stricken 
or removed even if the variance benefit has 
been accepted. 


Appellate Division; Orloski v. Planning 
Board of Ship Bottom, A-4359-87T2; per 
curiam opinion (Judges Shebell, Gruccio and 
Landau); decided May 30, 1989; in Opinions 
Approved column July 13, 1989. 
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Tucci v. Moonachie was incorrectly decided 
and is therefore overruled; the amendment to 
N.J.S.A. 40:55D-17a does not require that a 
new ordinance be adopted if an ordinance 
already (although unnecessarily at the time) 
permitted appeals to the governing body from a 
board of adjustment’s grant of a use variance. 


The trial court incorrectly cited Preakness 
Hill v. Wayne, which has been overruled by the 
Supreme Court; Comm. for a Rickel Alternative 
v. Linden controls: the appeal to the governing 
body from a board of adjustment’s grant of a 
use variance is de novo on the record and, 
since the burden remains on the applicant, a tie 
vote by the governing body constitutes a rever- 
sal. 


Appellate Division; Harry Grant Center 
Corp. v. Mayor and Council of the Bor- 
ough of Fort Lee et al, A-5482-87T1; opinion 
by O’Brien, J.A.D.; decided August 14, 1989; in 
Opinions Approved column September 14, 1989. 
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Where the ordinance for nonresidential de- 
velopments does not provide for floor-area 
ratios but does provide a height limitation, 
variances from the height limitation may be 
considered N.J.S.A. 40:55D-70c variances 
within the jurisdiction of the planning board, 
incidental to its authority to review site plans, 
unless the municipal legislative scheme un- 
equivocally provides otherwise. 


Where, as here, the nonresidential use is 
permitted in other districts at the requested 
height and other structures are permitted in the 
district at the requested height, it cannot be 
said that the municipality intended that an 
application for a height variance could only be 
brought before the zoning board of adjustment 
under N.J.S.A. 40:55D-70d(1) as a variance 
from a permitted ‘‘principal structure’’; the 
planning board had jurisdiction in this case, 
and its grant of the height variance is reins- 
tated. 


Appellate Division; Commercial Realty and 
Resources Corp. v. First Atlantic Proper- 
ties Co. et al, A-4081-87T1; opinion by Ash- 
bey, J.A.D.; decided August 31, 1989; in Opi- 
nions Approved column September 21, 1989. 
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The trial court correctly held that the plan- 
ning board lacked jurisdiction to grant the 
height variance sought for a high-rise apart- 
ment building in this case because it was of 
such magnitude as to change the use of the 
property and involve a ‘‘principal structure’’ in 
a zone where such a principal structure was not 
permitted, thereby requiring a use variance 
pursuant to N.J.S.A. 40:55D-70d, which could 
only be granted by a zoning board of adjust- 
ment. 


Appellate Division; North Bergen Action 
Group et al v. North Bergen Twp. Plan- 
ning Bd., etc., A-4320-87-T3; opinion by 
Ashbey, J.A.D.; decided August 31, 1989; in 
Opinions Approved column September 21, 1989. 
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The passage of a moratorium on applications 
for major site plans and subdivisions based on 
a qualified health professional’s opinion that 
the existence of a drought constituted ‘‘clear 
imminent danger to the health of the in- 
habitants’ under N.J.S.A. 40:55D-90 must be 
supported by an adequate factual record; here, 
since the written opinion of the health officer 
submitted to the municipal governing body had 
inadequate support in the record, the munici- 
pality failed to demonstrate the clear imminent 
danger. 


Law Division; New Jersey Shore Builders 
Association v. Mayor and Township 
Committee of Middletown, No. L-58012-88; 
opinion by Peskoe, J.S.C.; decided March 13, 
1989; in Opinions Approved column July 13, 
1989. 
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A requirement to form a homeowners’ asso- 
ciation for a new development may not be the 
basis for defendant township to hold a per- 
formance bond under N.J.S.A. 40:55D-53, 
which permits such bonds to be held only for 
‘*improvements,’’ even though the ordinance 
under which the development was permitted 
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required the developer to form the association. 


Law Division; Eastern Planned Commu- 
nities at Lincroft, Inc. v. Middletown 
Township, No. L-57277-88; opinion by Peskoe, 
J.S.C.; decided February 14, 1989; in Opinions 
Approved column August 31, 1989. 
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Lot size, standing alone, was not enough to 
deprive the zoning board of jurisdiction over 
plaintiff's application for a variance and to 
require an amendment to the municipal devel- 
opment ordinance; the zoning board must 
apply all the Dover Township criteria, and 
other criteria peculiar to this case, to decide 
whether to assume jurisdiction and, if so, 
whether the variance to store cars on part of a 
large lot on the outskirts of town should be 
granted. 


Law Division; National Automobile Salv- 
age Service v. Delran Twp Bd. of Ad- 
justment, W-011408-88; opinion by Haines, 
A.J.S.C.; decided July 10, 1989; in Opinions 
Approved column October 26, 1989. 
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The Medici standards are not read here as 
applying to an inherently beneficial use, and 
the balancing test described in Yahnel and 
Medical Realty is applied here; the denial of a 
variance to plaintiff, a non-profit corporation 
that seeks to convert a large single-family 
dwelling into two apartments for people who 
could not otherwise afford decent housing, was 
arbitrary, and the matter is remanded to the 
board of adjustment to consider any reasonable 
conditions on the variance, which must be 
granted. 


Law Division; Homes of Hope, Inc. v. 
Mount Holly Twp. Zoning Bd. of Adjust- 
ment, W-014366-88PW; opinion by Haines, 
A.J.S.C.; decided August 10, 1989; in Opinions 
Approved column November 16, 1989. 
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MUNICIPAL LAND USE — MUNICIPAL 
ENGINEEERS 


Once the municipal engineer indicated ap- 
proval of soil-erosion-control measures and on- 
site improvements and partial approval of the 
off-site improvements which were required for 
site-plan approval for construction of a con- 
dominium project, the governing body was 
required by N.J.S.A. 40A:55D-53(e) to release 
plaintiff from all liability from the on-site 
improvements and at least 70% of liability for 
the off-site improvements, which were partially 
approved, despite claims by citizens living in 
the project that there were still problems which 
the municipal engineer had been notified of; 
these claims did not amount to sufficient evi- 
dence to support a determination contrary to 
that recommended by the municipal engineer. 


Law Division; K. Hovnanian at Lawrence- 
ville, Inc. v. Lawrence Township Mayor 
and Council, No. 87-L-05307; opinion by Levy, 
J.S.C.; decided April 15, 1988; in Opinions 
Approved column November 9, 1989. 
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MUNICIPAL LAND USE — STANDING 


A threat of increased competition does not 
affect a right to ‘‘use, acquire or enjoy prop- 
erty,’’ and a competitor does not have standing 
to challenge a land-use application by an entity 
engaged in the same business where, other than 
to increase competition, the municipal agency’s 
action would have no impact on the com- 
petitor’s present or prospective property rights. 


Law Division; Paramus Multiplex Corp. et 
al v. Hartz Mountain Industries, Inc. et al, 
L-092055-85PW; opinion by Marguerite Simon , 
J.S.C.; decided August 26, 1987; in Opinions 
Approved column September 7, 1989. 
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MUNICIPALITIES 
(see BEACH FEES, EDUCATION, EN- 
VIRONMENTAL LAW) 


MURDER — SENTENCING 


Where in order to avoid violating the Yar- 
bough guideline that there be ‘‘no free crimes”’ 
a judge must impose fully consecutive sentences 
without regard for mitigating factors that are 
present in other Yarbough guidelines, a judge 
may impose sentences that are partially con- 
secutive and partially concurrent; here, the 
sentence of two consecutive minimum terms of 
30 years each without parole, imposed for a 
double murder, is contrary to the fifth Yar- 
bough guideline (‘‘successive terms for the 
same offense should not ordinarily be equal to 
the punishment for the first offense’’) and the 
third guideline consideration of the five factors 
related to the crime. 


Appellate Division; State v. Rogers, A- 
4430-86T4; opinion by Brody, J.A.D.; decided 
October 30, 1989; in Opinions Approved column 
November 30, 1989. 
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NEGLIGENCE 

(see also AUTO INSURANCE, DRUNK 
DRIVING, MEDICAL MALPRACTICE, 
MOTOR VEHICLES) 





NEGLIGENCE — TAVERNS 


Although the trial court’s instructions and 
special interrogatories did not specifically set 
forth a theory of liability founded on a tavern- 
owner’s duty to call the police when it is 
reasonably forseeable that a patron may be 
harmed by the criminal acts of another, the 
jury’s verdict of negligence by the defendant 
tavern is supported by ample evidence and 
there is no reason to vitiate it — defendant’s 
failure to summon the police was consistently 
discussed during the trial. 


Appellate Division; Dubak v. Burd ette 
Tomlin Memorial Hospital et al, A-4107- 
86T8 and A-4108-86T8; opinion by Baime, 
J.A.D.; decided February 7, 1989; in Opinions 
Approved column June 22, 1969. 
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NEGLIGENT ENTRUSTMENT 
(see DRUNK DRIVING) 


NEW-HOME WARRANTY ACT 


By bringing this breach of contract action 
against the builder, plaintiffs now seek reme- 
dies other than those provided by the New 
Home Warranty and Builders’ Registration 
Act, and the administrator of the private in- 
surer’s warranty program was correctly found 
to be not obligated to respond; however, the 
builder may not renounce the very language of 
its insurance contract advising plaintiffs that 
they could bring a civil action if dissatisfied 
with the findings of the dispute settler, with no 
reference to the remedies-election provisions of 
N.J.S.A. 46:3B-9 and N.J.A.C. 5:25-3.10, and 
plaintiffs may proceed with their breach of 
contract action against the builder (Rzepiennik, 
where there was full disclosure, is distin- 
guished). 


Appellate Division; Postizzi v. Leisure + 
Technology, Inc. et al, A-5888-87T1; opinion 
by Stein, J.A.D.; decided July 19, 1989; in Opin- 
ions Approved column August 17, 1989. 
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NEWSPAPERS — RIGHT-TO-KNOW LAW 


In the absence of an executive order to the 
contrary, newspapers are entitled, under the 
Right-to-Know Law, to access records of the 
State Treasurer that disclose reimbursements to 
the State by the governor, the attorney general 
or others on their behalf for the use of state- 
owned helicopters for personal and _ political 
purposes; newspapers are also entitled, under 
the common law, te access flight logs of such 
use, made by members of the state police, 
where, as here, there is no evidence in the 
record that disclosure would pose a threat to 
the governor’s or attorney general’s safety. 


Appellate Division; Philadelphia News- 
pa » Inc. et al v. State of New Jersey 
et al, A-3283-87T8; opinion by Brody, J.A.D.; 
decided April 24, 1989; in Opinions Approved 
column May 18, 1989. 
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N.J. TRANSIT CORPORATION — PUBLIC 
TRANSPORTATION ACT OF 1979 — 
PUBLIC EMPLOYMENT 


The scope of negotiations for New Jersey 
Transit bus employees under the Public 
Transportation Act of 1979 (N.J.S.A. 27:5-1 et 
seq.) is the same as that provided under the 
Employer-Employee Relatiois Act (EERA) 
(N.J.S.A. 34:13A-1 et seq.); the Legislature did 
not intend to reject the EERA case law and 
authorize the Public Employment Relations 
Committee to chart a new and different course 
of negotiations for NJT bus employees alone 
(PERC’s new test was whether the negotiations 
would ‘‘preclude’’? NJT from ‘‘fulfilling’’ its 
‘statutory mission’’). 


Appeilate Division; In re NJ Transit Bus 
Operations, Inc., A-4136-87T3; opinion by 
Gaulkin, P.J.A.D.; decided May 10, 1989; in 
Opinions Approved column June 15, 1989. 
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NOISE 
(see CONDEMNATION, FIRST AMEND- 
MENT) 


NOTICE OF CLAIM 


Where plaintiff’s estate did not file a notice 
of claim within one year after the accrual of 
the claim, N.J.S.A. 59:8-9, and there was no 
evidence that the death of the decedent im- 
peded the investigation in any sense, the trial 
court was without jurisdiction to grant plain- 
tiffs motion to file a late notice of claim 
against the New Jersey Turnpike Authority on 
the basis of a deposition which was at odds 
with the police report and was taken one year 
after the accident; the discovery rule has no 
application to this case. 


Appellate Division; laconianni et al v. New 
Jersey Turnpike Authority et al, A-4052- 
88T5; opinion by Coleman, P.J.A.D.; decided 
October 19, 1989; in Opinions Approved column 
November 22, 1989. 
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OBSCENITY 
(see FIRST AMENDMENT) 





PARENTAGE 
(see ADOPTION) 


PATENTS — UCC 


A breach of warranty under UCC 2-312(3) 
providing that goods shall be delivered free of 
any infringement claim occurs when the goods 
are delivered although the buyer’s obligation to 
reject the goods is delayed until its discovery of 
the infringement, and the seller is entitled to an 
analysis under Ramirez v. Autosport, 88 N.J. 
277 (1982), to determine whether the title 
defect may be cured; the reasonableness of the 
cure must be judged in light of the absence of 
loss, risk or inconvenience to the buyer. 


Appellate Division; Yttro Corporation v. X- 
Ray Marketing Association, Inc., A-5947- 
87-T3; opinion by Ashbey, J.A.D.; decided May 
— in Opinions Approved column June 22, 
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PATERNITY 
(see HLA) 


PENALTIES 
(see CDS) 


PENSIONS 
(see also AGE DISCRIMINATION, MUNICI- 
PAL COURT JUDGES) 


A designation-of-beneficiary form changing 
beneficiaries, which is executed by a member 
or retirant during his lifetime but which is 
received by the retirement system or board of 
trustees after his death, is fully effective if (1) 
the designation-of-beneficiary form was mailed 
to the retirement system or board of trustees in 
a properly addressed and stamped envelope 
during the lifetime of the member or retirant, 
and (2) the form was received by the board of 
trustees or retirement system within a reason- 
able time and before any benefits have been 
paid; here, where the member died five days 
after the designation-of-beneficiary form was 
mailed and it was received 13 days later, before 
any benefits had been paid, the benefits should 
be paid to the new beneficiary. 


Appellate Division; Estate of Boyle v. 
PERS, A-5803-87T2; opinion by O’Brien, 
J.A.D.; decided June 23, 1989; in Opinions 
Approved column July 20, 1989. 
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PERJURY 


PERJURY — TRIAL BY JURY 


New Jersey’s perjury statute, which delegates 
to the trial judge the determination of whether 
an allegedly false statement is material, does 
not unconstitutionally deny the right to trial by 
jury; N.J.S.A. 2C:28-1 codifies a long-standing 
principle of New Jersey law which has received 
a recent expression of approval by the U.S. 
Supreme Court. 


Appellate Division; State v. Whalen, A- 
2716-87T8; opinion by D’Annunzio, J.A.D.; 
concurring opinion by Baime, J.A.D.; decided 
August 16, 1989; in Opinions Approved column 
September 14, 1989. 
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PERSONAL JURISDICTION 


The rule of transient jurisdiction has long 
been recognized in New Jersey, and Shaffer v. 
Heitner, 433 U.S. 186 (1977), did not impose a 
minimum-contacts requirement where, as here, 
service of process is effected on a non-resident 
who is temporarily present in the state. 


Chancery Division; El-Maksoud v. El- 
Maksoud, FM 02633-89; opinion by Bassler, 
J.S.C.; decided October 5, 1989; in Opinions 
Approved column December 14, 1989. 
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PHARMACIES 


N.J.S.A. 45:14-12, which provides that it is 
‘‘grossly unprofessional conduct’’ for a phar- 
macist to offer discounts or rebates on the sale 
of drugs or medication, promotes the public 
health, safety and welfare of the public, and is 
not void for vagueness; the statute is rationally 
related to the legislative goal of patient moni- 
toring. 


Supreme Court; In the Matter of C.V.S.., 
A-125, Sept. Term 1988; opinion by Pollock, J.; 
decided August 14, 1989; in Opinions Approved 
column August 24, 1989. 
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PHYSICIANS 
(see EMOTIONAL DISTRESS) 


PINELANDS 
(see CONDEMNATION) 


PIP BENEFITS 
(see AUTO INSURANCE) 


PLEA BARGAINS 
(see also CDS) 


Where, as here, an appellate court deter- 
mines that a plea was accepted without an 
adequate factual basis, the plea, the judgment 
of conviction, and the sentence must be vac- 
ated; the dismissed charges are thus reinstated, 





and the defendant is allowed to re-plead or to 
proceed to trial. 


Supreme Court; State v. Barboza, A-11! 
Sept. Term 1988; opinion by Garibaldi, J.; 
decided June 12, 1989; in Opinions Approved 
column June 22, 1989. 


124 N.J.L.J. Index Page 152 


PLEA BARGAINS — SENTENCING 


The ‘‘negotiated sentence’ practice, which 
gives the prosecutor a reciprocal right to re- 
scind a plea bargain if the sentence imposed is 
more lenient than that negotiated, is not au- 
thorized by the rules and is contrary to current 
policies governing plea bargaining and sentenc- 
ing; since defendant’s plea of guilty to con- 
spiracy to commit theft by deception in the 
second degree was likely to have been predi- 
cated on this improper practice, it must be 
vacated. 


Supreme Court; State v. Warren, A-20 
Sept. Term 1988; opinion by Handler, J.; deci- 
ded June 14, 1989; in Opinions Approved column 
June 29, 1989. 
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POLICE 
(see AGE DISCRIMINATION) 


PORT AUTHORITY 
(see LIMITATIONS OF ACTIONS) 


POSSESSION — STOLEN PROPERTY 


An inference of possession may arise from a 
passenger’s presence in a stolen car when it is 
coupled with additional evidence that he knew 
the driver, knew that the car was stolen, and 
intended to use the car for his own benefit and 
enjoyment; here, however, the facts that de- 
fendant, when arrested, had placed his hands 
on the car with the intent ‘‘to ride around in 
it,’ knowing the driver and knowing that the 
car was stolen, are an insufficient basis for his 
plea of guilty of receiving stolen property and 
he must be allowed to withdraw his plea. 


Supreme Court; State v. McCoy, A-91 Sept. 
Term 1988; opinion by Pollock, J.; decided 
August 4, 1989; in Opinions Approved column 
August 17, 1989. 
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POST-CONVICTION RELIEF 


Defendant is not barred from obtaining post- 
conviction relief by failing to raise his argu- 
ment in prior proceedings since his guilty pleas 
were accepted by the municipal court judge 
without determining whether the pleas were 
offered knowingly and voluntarily, thereby 
falling within the exception of Rule 3:22-4(c) 
regarding violations of the state or federal 
constitutions. 


Law Division; State v. Owczarski, No. 116- 
88; opinion by Haines, A.J.S.C.; decided March 
7, 1989; in Opinions Approved column August 
31, 1989. 
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PREEMPTIONS 
(see AGE DISCRIMINATION, FDA) 


PREJUDGMENT INTEREST 
(see GUARANTY ASSOCIATION) 


PRETRIAL DETAINESS 
(see DUE PROCESS) 


PRISON GUARDS 


In the context of this case, where the guard 
in charge of a unit for prisoners with severe 
medical illnesses was not aware of the alarm 
signaling an escape because the intercom was 
broken and four prisoners had escaped from 
his unit, and the guard falsely reported that he 
made a required prisoner count, the decision 
by the majority of the Appellate Division to 
affirm the Merit System Board’s recommend- 
ation of suspension, as opposed to removal, is 
affirmed; although an intentional falsification 
of a report is an offense striking at the heart of 
discipline within the corrections system, a pe- 
riod of suspension is a penalty that can rea- 
sonably have been imposed on a showing of the 
relevant factors. 


Supreme Court; In the Matter of John E. 
Warren and Gerald Sowa, A-35 Sept. Term 
1989; per curiam opinion; decided December 4, 
1989; in Opinions Approved column December 
14, 1989. 
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PRISONS 
(see JAILS, JUVENILES) 


PRISONERS 


Incoming correspondence from the media, 
public officials and governmental agencies 
should be inspected for contraband only, in the 
presence of the inmate addressee, with the 
caveat that individuals or agencies may be 
required to properly identify themselves and 
their status before the mail reaches the pris- 
oner, and outgoing mail to these groups should 
not be opened or read, but prison officials 
should be allowed a reasonable time to as- 
certain that the addressee is a legitimate mem- 
ber of the press, a public official or a proper 
governmental agency; to the extent N.J.A.C. 
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10A:18-1 through 18-4 prevent correspondence 
with these persons from being treated as ‘‘legal 
correspondence’? under 10A:18-1.3, they are 
invalidated. 


Appellate Division; In re N.J.A.C. 10A:18- 
1.3, 18-2.7, 18-2.8, 18-3, 18-4.7, A-1755- 
87T7; opinion by Scalera, J.A.D.; decided April 
—" in Opinions Approved column May 18, 
1989. 
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A prisoner who is mistakenly detained may 
bring an action for damages under 42 U.S.C. 
1983 


Sample v. Diecks et al, No. 88-3365; on 
appeal from the District Court for the Western 
District of Pennsylvania; opinion by Stapleton, 
U.S.C.J.; filed September 12, 1989. 
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The trial court’s finding that a death- 
sentence inmate was dangerous to himself and 
others was supported by the medical evidence, 
and the judgment committing him to the De- 
partment of Human Services (DHS) and au- 
thorizing his treatment with anti-psychotic 
medication, but ordering that incarceration be 
continued at the Capital Sentence Unit (CSU) 
without physical transfer to a DHS facility, in 
accordance with an agreement between the 
DHS and the Department of Corrections, which 
is authorized by 30:4-82.1 et seq., is affirmed 
except as modified to provide for appointment 
of a Rennie Advocate for periodic review; the 
agreement and the constructive transfer im- 
plied therein and utilized in this case harmonize 
CSU security needs with the inmate’s treatment 
requirements. 


Appellate Division; In re Roy Savage, A- 
0184-88T2F; opinion by D’Annunzio, J.A.D.; 
decided May 30, 1989; in Opinions Approved 
column June 22, 1989. 
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PROBABLE CAUSE 
(see INFERENCES) 


PROBATE PART 
(see FAMILY PART) 


PROBATION 
(see also CONTEMPT) 


Where defendant was charged with violating 
probation after his term of probation had 
already ended, the court had the power, for a 
reasonable time after the expiration of the 
original term of probation, to extend defen- 
dant’s probation for failing to pay the restitu- 
tion, fine and penalty, but not to revoke the 
probation and incarcerate defendant for viola- 
tions of probation for which he was not noticed 
within the original term. 


Appellate Division; State v. DeChristino, 
A-5355-87T4; opinion by Brochin, J.S.C. (t/a); 
decided July 26, 1989; in Opinions Approved 
column August 31, 1989. 
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Defendant, who concededly attempted to ev- 
ade apprehension, is estopped from contending 
that the State was not ‘‘diligent’’ in seeking to 
find him, so the issuance of the notice of 
probation violations and the warrant for his 
arrest tolled the expiration of his probation 
period; the 1987 revocation proceedings were 
thus commenced within time, and the revoca- 
tion of probation is affirmed. 


Appellate Division; State v. Hyman, A- 
1753-87T4; opinion by Brochin, J.A.D.; decided 
October 23, 1989; in Opinions Approved column 
November 16, 1989. 
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PROBATION — RESTITUTION — SEN- 
TENCING 


N.J.S.A. 2C:44-2 makes clear that restitution 
may be imposed in addition to either a sentence 
of imprisonment or a sentence of probation; 
since this first offender’s initial sentence of 
three years’ probation, with restitution and 
community service, was for a_ third-degree 
crime and there were no aggravating factors, 
the presumption of nonincarceration must be 
applied under Baylass to the sentence after 
violating probation (by falsifying the commu- 
nity service) and defendant is sentenced to five 
years’ probation, with restitution. 


Appellate Division; State v. Zeliff, A-875- 
87T4; per curiam opinion (Judges Pressler, 
Long and Landau); decided September 28, 1989; 
in Opinions Approved column October 26, 1989. 
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PRODUCTS LIABILITY 
(see also BANKRUPTCY, FDA) 


Current New Jersey law does not require one 
who manufactures a product that conforms to 
industry safety standards to warn prior pur- 
chasers when those standards are subsequently 
updated; as this complaint for injuries to a user 
of a snowblower was filed before July 22, 1987, 
and no argument was raised under the Pro- 
ducts Liability Law, N.J.S.A. 2A:58C-1 et seq., 
no statutory issue is considered in this case, 
where the judgment for defendant is affirmed. 











Appellate Division; Bottignoli v. Ariens 
Company, A-224-88T5; opinion by Stern, 
J.A.D.; decided July 13, 1989; in Opinions 
Approved column August 3, 1989. 
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PRODUCTS LIABILITY — VACCINATIONS 


In the context of childhood vaccinations, the 
element of causation-in-fact should not be 
substituted by a theory of market-share liability 
which shifts the burden to each defendant- 
manufacturer to exculpate itself, on the failure 
of which the manufacturer would be held liable 
for the proportion of the judgment represented 
by its share of the market for the vaccine; the 
imposition of a theory of collective liability in 
this case would frustrate public-policy and 
public-health considerations since manu- 
facturers of DPT, the vaccine in issue here, 
would have difficulty sustaining the increased 
cost attendant on the imposition of market- 
share liability while simultaneously covering 
ascending research costs to develop safer vac- 
cines and continuing to meet current produc- 
tion needs (only two manufacturers currently 
produce DPT); moreover, the National Child- 
hood Vaccine Injury Act of 1986, 42 U.S.C.A. 
300aa-1 to -34, a no-fault compensation 
scheme, will fulfill in large measure the goal of 
providing compensatory relief to vaccine- 
injured plaintiffs; however, in this case, since 
plaintiff did not withdraw her state tort-law 
claim, which was started prior to the effective 
date of the Act, October 1, 1988, and summary 
judgment in favor of defendants is affirmed, 
plaintiff is precluded from now filing a claim 
under the Act. 


Supreme Court; Shackil et al v. Lederle 
Laboratories et al, A-16/17/18 Sept. Term 
1988; opinion by Clifford, J.; dissent by 
O’Hern, J.; decided July 31, 1989; in Opinions 
Approved column August 17, 1989. 
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PROMISSORY NOTES 


Although borrower may not have signed the 
authorization to deposit funds into the account 
of the medical association in which defendant 
was a partner, the funds were loaned in order 
to finance the association and defendant is 
liable for default on the note as the borrower. 


Peoples Bank, N.A. v. Estate of Anthony 
Romanelli, Civ. No. 88-1860; opinion by Bis- 
sell, U.S.D.J.; filed September 20, 1989. 
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PROPERTY TAXES 


There is no justification for classifying new 
homeowners as a category, and the conclusion 
in Quinn that the Jersey City tax assessor 
properly relied on sales of properties to in- 
crease their assessments, and that the Chapter 
123 ratio was automatic and the exclusive 
remedy for nonconfiscatory assessment dis- 
crimination, is overruled, as is Tall Timbers; 
particularly in view of constitutional mandates 
of uniformity and equal protection, the Chap- 
ter 123 ratio cannot be the only test of an 
adjusted assessment where, as here, there is no 
evidence that a common level did not exist in 
the taxing district, and a taxpayer (or small 
group of taxpayers) singled out for increased 
assessment is not limited to the remedy of 
bringing suit to force other properties to be 
brought up to the proper assessment level; the 
county tax board’s judgment disallowing the 
increased assessment based on defendant’s 
purchase of the property is reinstated. 


Appellate Division; West Milford v. Van 
Decker, A-574-88T5; opinion by Petrella, 
P.J.A.D.; decided June 21, 1989; in Opinions 
Approved column July 20, 1989. 
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PROSTITUTION 


N.J.S.A. 2C:34-1 was intended to include 
and prohibit any and all forms of sexual 
activity in exchange for money, and there is no 
constitutional impediment to the prosecution of 
the activity to which defendant pleaded guilty 
(maintaining a house of prostitution by owning 
an adult bookstore that also offered live en- 
tertainment, including the manual arousal of 
male customers by female employees). 


Appellate Division; State v. Wright et al, 
A-4310-87T1; opinion by Gruccio, J.A.D.; 
decided July 20, 1989; in Opinions Approved 
column August 17, 1989. 
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PROXIMATE CAUSE 
(see APPEALS) 


PTI 
(see also CDS) 


Although the crime of welfare fraud is not to 
be condoned, under the circumstances here 
(defendant has three children, has been selected 
at her job for attendance at stockbroker school 
which she will not be eligible for and will lose 
even her present secretarial position if she is 
convicted of a crime, and has no prior criminal 
record), defendant has met the standards of 
Guideline 3(i)(2) of ‘‘amenability to the reh- 
abilitative process’? and ‘‘compelling reasons 
justifying [her] admission’’ to the pretrial in- 
tervention program; defendant has made sig- 
nificant progress in rehabilitating herself, 
which the prosecutor ignored. 





Appellate Division; State v. Mickens, A- 
1593-87T4; opinion by Pressler, P.J.A.D.; deci- 
ded October 23, 1989; in Opinions Approved 
column November 22, 1989. 
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PUBLIC DEFENDER 
(see also EXPERT WITNESSES) 


PUBLIC DEFENDER — INDEMNIFICATION 
— TORT CLAIMS ACT 


Designated counsel who are appointed by the 
Office of the Public Defender from a pool of 
attorneys are ‘‘public employees” within the 
meaning of the Tort Claims Act and, therefore, 
entitled to the immunities and benefits, such as 
indemnification, granted by the Act. 


Law Division; Delbridge v. Office of the 
Public Defender et al, etc., No. W-016524- 
88; opinion by Villanueva, J.S.C.; decided Janu- 
ary 23, 1989; in Opinions Approved column 
August 3, 1989. 
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PUBLIC EMPLOYMENT 
(see also N.J. TRANSIT CORPORATION) 


The determination of PERC and of the 
Appellate Division that the county’s unilateral 
implementation of a safety-incentive program 
violated N.J.S.A. 34:13A-5.4a(1) and (5), by 
failing to recognize the duty to negotiate over 
such a program, is upheld, as is their deter- 
mination that the county’s unilateral termi- 
nation of the program, after the employees’ 
representative had filed an unfair-practice 
charge, violated (1), (3), (4) and (5); parties 
should sincerely attempt to communicate with 
each other before resorting to the procedural 
weapons provided by the labor-relations proc- 
ess. 


Supreme Court; In re Hunterdon County 
Bd. of Chosen Freeholders, A-92 Sept. Term 
1988; opinion by Handler, J.; partial dissent by 
Stein, J.; decided August 9, 1989; in Opinions 
Approved column August 17, 1989. 
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A majority representative of public employ- 
ees may not circumvent N.J.S.A. 34:13A-5.5 to 
-5.8, which defines the conditions on the right 
to collect a representation fee in lieu of dues, 
by requiring applicants to pay, as a condition 
of membership, a penalty of 100% of back dues 
covering a period when the applicant chose not 
to be a member; PERC’s order invalidating the 
challenged bylaw is affirmed. 


Appellate Division; West New York Police 
Supervisors Association v. Santa Maria, 
A-2256-88T5; opinion by Brody, J.A.D.; decided 
July 24, 1989; in Opinions Approved column 
August 17, 1989. 
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PUBLIC EMPLOYMENT — TEACHERS 


Appellant, a schoolteacher for over 25 years 
who was granted ordinary-disability benefits 
which were eventually reduced as a result of an 
offset reflecting a workers’ compensation 
award, resulting in monthly benefits lower than 
the early-retirement benefits she was alter- 
natively entitled to, had shown good cause to 
change her disability pe sion to an early- 
retirement pension; appellant could not have 
made an informed choice among her retirement 
options without more information from the 
board of trustees of the Teachers’ Pension and 
Annuity Fund concerning calculation of the 
workers’ compensation offset, and the board 
should have at least informed her of the 
approximate amount of the workers’ com- 
pensation award which would generate an off- 
set against an ordinary-disability pension large 
enough to make that option less attractive than 
early retirement. 


Supreme Court; Steinmann v. Teachers’ 
Pension and Annuity Fund, A-104 Sept. Term 
1988; opinion by Stein, J.; and dissent by 
O’Hern, Pollock and Garibaldi, JJ.; decided 
August 7, 1989; in Opinions Approved column 
August 17, 1989. 
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PUBLIC EMPLOYMENT — WORKERS’ 
COMPENSATION 


The town, which paid full salary, pursuant 
to a collective negotiations agreement, to a 
police officer on leave because of a work- 
related accident, is entitled to reimbursement 
for the portion of that salary that is equivalent 
to temporary disability benefits, payable under 
the Workers’ Compensation Act, from money 
the employee received in a third-party tort 
action arising out of the accident. 


Appellate Division; Gorski v. Town of 
Kearny, A-2785-88T1; opinion by Skillman, 
J.A.D.; decided October 17, 1989; in Opinions 
Approved column November 16, 1989. 
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PUBLIC FIGURES 
(see LIBEL) 


PUBLIC RECORDS — RIGHT-TO-KNOW 
LAW 


A computer spread sheet prepared by a 
consultant for the State Department of Health, 





which is based on more extensive primary data 
that was utilized by the Department and which 
was released to plaintiff, is not subject to the 
Right-to-Know Law since it was not ‘‘required 
by law to be made, maintained or kept on 
file,’”’ N.J.S.A. 47:1A-2, nor is it a public 
record under common law; even assuming that 
it is a public record, the basic interest of the 
Department, which was investigating certain 
hospitals, the public, the Hospital Rate Setting 
Commission and each hospital in the con- 
fidentiality of the preliminary spread-sheet 
analysis, outweighs any inconvenience by caus- 
ing plaintiff to examine the raw data. 


Appellate Division; Asbury Park Press, 
Inc. v. Department of Health, A-2766-88T1; 
opinion by Petrella, P.J.A.D.; decided June 1, 
1989; in Opinions Approved column June 22, 
1989. 
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wa TRANSPORTATION ACT OF 
(see N.J. TRANSIT CORPORATION) 


PUBLIC-TRUST DOCTRINE 
(see BEACH FEES) 


PUBLIC UTILITIES 


Although appellant entered into only one 
agreement to provide methane-rich fuel (MRF), 
an alternative to natural gas, to an industrial 
user, the evidence indicated that it has an 
available supply of MRF that is equivalent to 
two-thirds of South Jersey Natural Gas indus- 
trial volume, appellant’s pipelines could be 
interconnected to deliver MRF to portions of 
South Jersey’s service area and pose a sub- 
stantial threat to South Jersey’s industrial 
market, and appellant had offered to sell MRF 
to other large industrial users in the region, 
and therefore there is ample evidence that the 
character and extent of appellant’s business is 
sufficient to support the Board of Public Uti- 
lities’ conclusion that appellant was providing 
service for ‘‘public use’’ and thus subject to 
BPU’s jurisdiction. 


Supreme Court; In re SunOlin Chemical 
Company, A-129, Sept. Term 1988; opinion by 
Stein, J.; decided August 3, 1989; in Opinions 
Approved column August 17, 1989. 
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Appellant’s contention for prospective appli- 
cation of the BPU’s 1986 Inter County decision, 
affirmed by the Appellate Division in 1988, that 
Board approval is required for any transfer of 
@ majority interest in a utility (not only those 
vesting a majority interest in one person or 
entity, as erroneously decided by the BPU in 
1978 in Twin County) is rejected since the BPU 
will consider a party’s reliance on Twin County 
as a mitigating factor tempering its enforce- 
ment policy; any uncertainty as to the validity 
of a prior transfer can be alleviated by seeking 
BPU approval in a petition for a transfer nunc 
pro tunc. 


Appellate Division; In re N.J.S.A. 48:3-10 
et al, A-5894-87T1; opinion by Baime, J.A.D.; 
decided June 9, 1989; in Opinions Approved 
column July 6, 1989. 
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RAPE SHIELD LAW 


The mandate that a hearing under N.J.S.A. 
2C:14-7 be held ‘‘in camera’ does not mean 
that the defendant may be excluded from it, 
and the exclusion of defendant in this case was 
not harmless error; he must be afforded a new 
Rape Shield hearing at which he is present, and 
if the victim gives testimony at that hearing 
different in any material respect from her 
testimony at the original hearing (that she had 
not had sexual intercourse for two weeks prior 
to the assault) he must be granted a new trial 
where he can attempt to raise doubts about the 
semen found in her vagina after the assault. 


Appellate Division; State v. Ogburne, A- 
3435-86T4; opinion by Skillman, J.A.D.; decided 
July 21, 1989; in Opinions Approved column 
August 17, 1989. 
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RCRA — 60-DAY NOTICE 


Olaf A. Hallstrom, et ux., petitioners v. 
Tillamook County 

No. 88-42 

Argued October 4, 1989 

Filed November 7, 1989 
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REAL PROPERTY 
(see also ATTORNEYS, BROKERS/AGENTS, 
DEPOSITS, GIFTS, MATRIMONIAL LAW) 


Where plaintiff homeowners executed an ac- 
ceptance-of-decision form and were not misled 
by the form or the dispute-settlement record, 
they elected a remedy under N.J.S.A. 46:3B-9 
and are precluded from bringing a suit for 
damages; also, for those repairs made pursuant 
to the dispute-settler’s decision, plaintiffs must 
exhaust the remedies provided in the home- 
owners warranty policy before they resort to 
litigation based on failure to satisfactorily make 
those repairs; however, plaintiffs are not pre- 
cluded from bringing suit on those claims 
arising under the contract with the builder but 
which are not covered by the policy. 
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4424-87T2; opinion by Keefe, J.A. D.; decided 
November 28, 1989; in Opinions Approved col- 
umn December 14, 1989. 
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REAL PROPERTY — RIGHT OF FIRST 
REFUSAL 


A right of first refusal differs materially 
from a conventional option, and the type of 
agreement at issue here cannot contain a speci- 
fic date for performance because it con- 
templates a bona fide offer by a third party as 
the triggering event, so the trial judge erred in 
believing that the absence of a date in this 
contract violated the statute of frauds, although 
he properly held that ‘‘forever’’ would violate 
the rule against perpetuities; in determining 
whether an outside date was provided here, the 
trial judge went wide of the mark in concluding 
that plaintiff had adduced no evidence to show 
that the right was intended to last for the 
parties’ lifetimes, and the R. 4:37-2(b) dis- 
missal with prejudice is reversed. 


Appellate Division; Mazzeo v. Kartman et 
al, A-4551-87T5; opinion by Long, J.A.D.; 
decided June 29, 1989; in Opinions Approved 
column July 20, 1989. 
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REALTORS 
(see ATTORNEYS, MORTGAGE BROKERS) 


RECONCILIATION 
(see MATRIMONIAL LAW) 


REFERENDUMS 
(see AUTO INSURANCE) 


RELIGION 
(see CHIROPRACTORS) 


RESCISSION 
(see CONTRACTS) 


RES JUDICATA — SUBROGATION 


Under either the Appellate Division’s theory 
of subrogation or that of the trial court, this 
action by the insured should be barred by the 
doctrine of res judicata; any new claims in- 
volving the subrogation agreement between the 
insurer and the insured should have been 
raised in the earlier subrogation lawsuit be- 
cause that decision determined the entire con- 
troversy between the parties. 


Supreme Court; Culve: v. Insurance 
Company of North America, A-42 Sept. 
Term 1988; opinion by Handler, J.; dissent by 
Stein, J.; decided June 15, 1989; in Opinions 
Approved column June 29, 1989. 
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RESTITUTION 
(see PROBATION) 


RICO — WRONGFUL TERMINATION 


An allegation that plaintiff was fired in 
furtherance of a conspiracy by her employer to 
defraud customers in violation of 18 U.S. 
1962(d) states a claim for relief under section 
1964(c), but not under sections (a) or (c). 


Shearin v. The E.F. Hutton Group, Inc. et 
al, No. 89-3230; on appeal from the District 
Court for the District of Delaware; opinion by 
Gibbons, U.S.C.J.; filed September 20, 1989. 
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RIGHT OF FIRST REFUSAL 
(see REAL ESTATE) 


RIGHT TO COUNSEL 
(see MUNICIPAL COURT PROCEDURE) 


RIGHT-TO-KNOW LAW 
(see CIVIL PROCEDURE, NEWSPAPERS, 
PUBLIC RECORDS) 


ROADBLOCKS — SEARCH AND SEIZURE 


A roadblock conducted between 7:30 and 
10:50 p.m. near the George Washington 
Bridge, which caused substantial traffic, was 
not reasonably planned to cause only minimal 
‘interference with legitimate traffic,’’ and was 
violative of the Fourth Amendment and Article 
I, paragraph 7 of the state constitution; how- 
ever, the trial court should not have based part 
of its decision suppressing the drugs found in 
the car defendants were riding in on the 
commerce clause. 


Appellate Division; State v. Barcia et al, 
A-746-88T3F; opinion by Skillman, J.A.D.; 
decided July 27, 1989; in Opinions Approved 
column August 24, 1989. 
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SALES — UCC 


The seller’s statement on September 4 that 
‘‘under no circumstances’’ would the complex, 
high-tech machine (which would require main- 
tenance by the seller) be ready by the promised 
delivery date of September 5 was a repudiation 
going to the essence of the contract and fol- 
lowed a series of deviations from its terms; the 
buyer, reasonably concluding that it could no 
longer rely on the seller, was justified in 
cancelling the contract, and the seller’s sub- 
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sequent offer to make the machine available 
September 5 after all did not amount to an 
effective retraction of its anticipatory breach, 
even in the absence of prejudice to the buyer. 


soe Division; Neptune Research & 

Inc. v. Teknics Industrial 
joe a Inc., A-4107-87T3; opinion by King, 
P.J.A.D.; decided August 24, 1989; in Opinions 
Approved column September 21, 1989. 
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SATELLITE DISHES 
(see COMMUNICATIONS) 


SEARCH AND SEIZURE 
(see also CDS, MOTOR VEHICLES, ROAD- 
BLOCKS) 


A police officer’s warrantless search of de- 
fendant’s home and arrest, based on the of- 
ficer’s observation of defendant’s erratic driv- 
ing behavior, cannot be justified on the basis of 
the officer’s ‘‘hot pursuit’ of defendant since 
there was no indication that defendant posed a 
danger to anyone after he entered his home 
(contrasted with those cases involving a sus- 
pected armed felon or an alleged commission of 
a felony such as heroin distribution) — neither 
can the search and arrest be justified on the 
basis of potential destruction of evidence, i.e., 
dissipation of defendant’s blood-alcohol con- 
tent, since the officer lacked probable cause 
when he entered the home to believe that 
defendant had been driving while intoxicated; 
the violations charged here (disorderly persons 
offenses and motor vehicle infractions) are 
within the category of ‘“‘minor’’ offenses held 
by Welsh v. Wisconsin, 466 U.S. 940 (1984), to 
be insufficient to establish exigent circum- 
stances justifying a warrantless home entry. 


Supreme Court; State v. Bolte, A-152 Sept. 
Term 1988; opinion by Stein, J.; decided July 12, 
1989; in Opinions Approved column July 20, 
1989. 
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Although the exigent circumstance here (the 
potential destruction of narcotics) can properly 
be described as ‘‘police-created,’’ it may have 
arisen as a result of reasonable police- 
investigative conduct intended to generate evi- 
dence of criminal activity, and that exigency, 
accompanied by probable cause, could support 
a warrantless entry into the premises; thus, the 
motion to suppress is reversed and the matter 
is remanded for the Law Division to resolve the 
disputed factual issues (including whether de- 
fendant ‘‘fled’’ back into the house when the 
plainclothes officers identified themselves after 
attempting a ‘“‘buy’’ on an informant’s tip or 
retreated unremarkably) and determine 
whether the police had probable cause to arrest 
him and whether their warrantless entry, which 
resulted in the seizure of heroin, was justified 
based on the existence of ‘‘exigent circum- 
stances.”’ 


Supreme Court; S.ate v. Hutchins, A-153 
Sept. Term 1988; opinion by Stein, J.; decided 
August 11, 1989; in Opinions Approved column 
August 24, 1989. 
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An informant’s statement to the police that 
the occupants of an apartment containing drugs 
(there was only one occupant) were preparing 
to leave, thus threatening the removal of any 
narcotics, was not a sufficient exigent circum- 
stance to justify the warrantless entry into the 
apartment; there was no evidence concerning 
the magnitude of the drug operation, the Ap- 
pellate Division noted that a warrant would 
have been quickly and easily available since the 
apartment was in central Newark and the 
arrest was made in the middle of a weekday, 
and there would have been no impractical 
impediment to the officers’ securing the prem- 
ises and maintaining surveillance until a written 
or telephonic warrant was procu 


Supreme Court; State v. Lewis. A-160, 
Sept. Term 1988; opinion by Stein, J.; decided 
August 11, 1989; in Opinions Approved column 
August 24, 1989. 
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The police were justified in stopping the 
vehicle and searching defendant, which re- 
vealed a packet of marijuana, based on the 
exigency of the circumstances; the police had 
probable cause to believe that defendant had 
engaged in a narcotics transaction when they 
observed the car in which defendant was a pas- 
senger stop at the curb in the middle of a block 
in an area under surveillance for suspected 
narcotics activity, and saw defendant exchange 
money for a small object with a man who had 
engaged in a similar transaction five minutes 
earlier; additionally, the police had no time to 
procure a warrant to search defendant because 
the evidence could have been consumed, hidden 
or sold by the time the warrant was issued. 


Appellate Division; State v. Guerrero, A- 
1420-88T2F; opinion by Michels, P.J.A.D.; 
decided May 8, 1989; in Opinions Approved 
column May 25, 1989. 
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Although the common-law rule, which ap- 


plies in New Jersey, was that a police officer 
wis a search warrant must demand admittance 





and explain his purpose before entry, that rule 
had certain notable exceptions: where 1) im- 
mediate action was required to preserve evi- 
dence, 2) the officer’s peril would be increased 
if knocking preceded entry, or 3) the arrest 
would be frustrated; the no-knock entry in this 
case clearly falls within the first exception, so 
defendant’s contention that his counsel should 
have moved to suppress the bags of cocaine and 
heroin in his apartment is rejected. 


Appellate Division; State v. Love, A- 
407286T4; opinion by Keefe, J.S.C. (t/a); deci- 
ded May 4, 1989; in Opinions Approved column 
June 1, 1989. 
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Notwithstanding the fact that defendants 
were all outside the vehicle and a pat-down 
pursuant to Terry v. Ohio was negative, it was 
not a violation of the Fourth Amendment for 
the trooper to search the passenger compart- 
ment of the vehicle since he had observed the 
front-seat passenger move furtively as if to 
place something under the seat, which the 
trooper reasonably believed to be a weapon; the 
order suppressing the cocaine which was found 
under the seat and two electronic beepers 
which were subsequently found in the trunk 
after defendants were placed under arrest is 
reversed. 


Appellate Division; State v. Carter et al, 
A-3032-88T2F; opinion by O’Brien, J.A.D.; 
decided August 4, 1989; in Opinions Approved 
column August 24, 1989. 
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Probable cause existed to search the trunk of 
the car defendants were traveling in, which 
contained vials used for the distribution of 
cocaine, where the police had arrested defend- 
ants, handcuffed them and placed them in the 
police car after viewing a plastic bag partially 
exposed in the passenger compartment which 
contained 4.2 ounces of cocaine; the exigency 
which forms the basis of the automobile excep- 
tion to warrantless searches had not dissipated. 


Appellate Division; State v. Letman et al, 
A-3374-88T3; opinion by O’Brien, J.A.D.; 
decided August 4, 1989; in Opinions Approved 
column August 24, 1989. 
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SECTION 1983 
(see CIVIL RIGHTS) 


SENTENCING 

(see also CDS, DOUBLE JEOPARDY 
DRUNK DRIVING GRAVES ACT, MOTOR 
VEHICLES, MURDER, PLEA BARGAINS, 
PROBATION) 


By binding the wrists and ankles of the 
robbery suspect who had resisted arrest, and 
by hoisting him in the air on a hydraulic lift in 
the police garage and then striking him on the 
legs, defendant intended to increase the vic- 
tim’s pain, and the trial court correctly con- 
cluded that the offense of official misconduct 
had been aggravated by having been committed 
in a cruel manner within the meaning of 
N.J.S.A. 2C:44-1la(1) on a victim who had been 
rendered vulnerable within the meaning of 
la(2); whatever harshness inheres in the six- 
year prison sentence is overborne by the horror 
of a law-enforcement officer physically abusing 
someone he has rendered helpless through the 
exercise of his office. 


Supreme Court; State v. O’Donnell, A-9 
Sept. Term 1989; opinion by Pollock, J.; decided 
October 25, 1989; in Opinions Approved column 
November 9, 1989. 
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Some cases, like this one, may be so extreme 
and so cruel that deviation from the guidelines 
may be called for, but that does not mean that 
all the consecutive-sentence criteria of Yar- 
bough are to be disregarded in favor of fash- 
ioning the longest sentence possible; since the 
Appellate Division’s sentence of 60 years with 
30 years of parole ineligibility (for the kidnap- 
pings and attempted murders of a mother and 
her child, the sexual assault on and robbery of 
the mother, and the aggravated arson) is closer 
to the goal of predictable uniformity in sen- 
tencing than the trial court’s aggregate sentence 
of 130 years with 65 years of parole in- 
eligibility, it is affirmed. 


Supreme Court; State v. Louis, A-22 Sept. 
Term 1989; per curiam opinion; decided 
November 6, 1989; in Opinions Approved column 
November 16, 1989. 
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Although a defendant does not have a right 
to be sentenced under the provisions of the 
Comprehensive Drug Reform Act pursuant to 
N.J.S.A. 2C:35-23c(2), relating to cases pend- 
ing or initiated after July 9, 1987, his request 
should generally be granted by the trial judge 
unless the judge finds good cause, expressly 
stated, to deny the request; here, the trial 
judge’s reasons for denying the application 
were not related to defendant or to the offenses 
and, therefore, the trial judge mistakenly ex- 
ercised his discretion and the matter is re- 
manded 


Appellate Division; State v. Matthews, A- 
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871-87T4; opinion by Stern, J.A.D.; decided 
May ~~ in Opinions Approved column June 


’ 
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Bringing stolen property into New Jersey was 
one of the overt acts committed in furtherance 
of the conspiracy to commit theft by deception, 
so the crimes for which defendant received 
consecutive sentences were not nantly 
independent of each other; the fact that there 
were multiple victims of defendant’s fraudulent 
schemes justified the maximum extended term 
for conspiracy, so it should not have been 
relied on for a closely related offense and the 
sentence for bringing in stolen property should 
be made concurrent with the sentence for 
conspiracy. 


Appellate Division; State v. Streater, A- 
140-87T4; opinion by Skillman, J.A.D.; decided 
June 12, 1989; in Opinions Approved column 
June 29, 1989. 
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The fact that one defendant may have re- 
ceived a lenient sentence unappealable by the 
State does not mean that a co-defendant’s 
appropriate sentence becomes subject to modi- 
fication on appeal; here, however, defendant’s 
argument that his co-defendant, who had a 
worse record than he did, got half the sentence 
for the same offense should have been ad- 
dressed by the sentencing judge in deciding the 
motion for reconsideration, and the matter is 
remanded. 


Appellate Division; State v. Lee, A-5896- 
86T4; opinion by Stern, J.A.D.; decided August 
10, 1989; in Opinions Approved column Sep- 
tember 7, 1989. 
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A weekend sentence is not a lesser term of 
imprisonment than that to which defendant 
agreed when he pleaded guilty to ng 
under one ounce of marijuana with intent to 
distribute while within 1,000 feet of school 
property; since the State has agreed to less than 
the mandatory sentence pursuant to N.J.S.A. 
2C:35-12, the court can provide that the sen- 
tence be served by defendant, an employed 
construction worker, on the weekends. 


Law Division; State v. Silva, Ind. 2159-12- 
88; opinion by Ariel A. Rodriguez, J.S.C.; 
decided July 13, 1989; in Opinions Approved 
column September 21, 1989. 
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SETTLEMENTS 
see COMPARATIVE NEGLIGENCE, IN- 
URANCE) 


SEWERAGE AUTHORITIES 
(see also BIDDING) 


Summary judgment was correctly granted in 
favor of defendants since any statements made 
by defendant at the time the parties entered 
into an agreement regarding the rate to be 
charged for treating and disposing of plaintiff's 
wastewater were approximate projections and 
not misrepresentations and, therefore, plain- 
tiff's claim for the difference between the rate 
originally charged at the time the parties en- 
tered into an agreement in 1981 and the rate 
which became effective in 1984 was properly 
dismissed. 


Appellate Division; Manasquan River Re- 
= Sewerage Authority v. Ocean 

Utilities Authority etc., A-2544- 
86T8; per curiam opinion (Judges O’Brien and 
Havey); decided March 10, 1988; in Opinions 
Approved column July 27, 1989. 
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SEX OFFENDERS 


Since the choice for the court at a hearing 
pursuant to the Sex Offender Act is only 
between commitment at one State correctional 
facility or another, any error should be in 
favor of treatment at Avenel; although a single 
criminal sexual act standing alone is not suf- 
ficient to find ‘‘repetitive, compulsive’’ crimi- 
nal behavior, ‘‘repetitive’’ and ‘‘compulsive’’ 
include psychological conduct and urges, so 
evidence of subsequent criminal sexual fantasies 
can justify treatment at Avenel. 


Law Division; State v. Hass, Ind. 86-06- 
0262-I; opinion by Imbriani, J.S.C.; decided 
June 22, 1988; in Opinions Approved column 
October 5, 1989. 
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SEXUAL ASSAULT 
(see HLA, JUVENILES) 


SIDEWALKS — TREES 


Nothing in the commercial-property excep- 
tion created in Stewart affected the ruling in 
Rose that an ordinance creating a shade-tree 
commission immunizes property owners from 
liability to a pedestrian injured by a sidewalk 
that has been raised by the roots of a shade 
tree in front of their premises (here, a four- 
family apartment building); the appropriate tri- 
bunal for such a drastic change is either the 
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Supreme Court or the Legislature. 


Appellate Division; Tierney v. Gilde, A- 
1072-88TS; opinion by Keefe, J.S.C. (t/a); deci- 
ded July 10, 1989; in Opinions Approved column 
August 17, 1989. 
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SIXTY-DAY NOTICE 


(see RCRA) 


SOVEREIGN IMMUNITY 
(see BANKRUPTCY) 


SPECIFIC PERFORMANCE 
(see DOWER) 


STANDING 
(see ENVIRONMENTAL LAW, MUNICIPAL 
LAND USE) 


STATUTORY REGULATIONS 
(see ABORTION) 


STOLEN PROPERTY 
(see POSSESSION) 


STRICT LIABILITY 
(see INDEMNIFICATION) 


SUBPOENAS 


A non-party non-resident witness, served 
with a subpoena duces tecum while at the office 
of the court-appointed accountant for purposes 
of being deposed, is not immune from service 
of process, and the subpoena will not be 
quashed — the taking of the deposition was not 
within the ambit of a judicial proceeding, and 
courts have abolished immunity from service of 
process in civil and criminal matters regardless 
of the non-residents status as a litigator or 
witness; also, although an ‘‘on-call’’ subpoena, 
such as the one here, is valid, it would be 
unreasonable to have the witness appear every 
time a trial date is set down, and instead the 
subpoena will be modified to require the wit- 
ness’ appearance after the trial has begun. 


Chancery Division; Marxe v. Marxe, No. 
FM-4312-86; opinion by Krafte, J.S.C.; decided 
April 10, 1989; in Opinions Approved column 
May 25, 1989. 
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SUBROGATION 
(see RES JUDICATA) 


SUCCESSOR LIABILITY 
(see CORPORATIONS) 


TAVERNS 
(see NEGLIGENCE) 
TAXES 


Tax Court judgment denying an exemption 
under N.J.S.A. 54:32B to the independent con- 
tractor is affirmed; the legislation is intended to 
benefit the State and its subdivisions, and 
appellant did not establish that the work it 
performed in closing the landfill it leased from 
the township was for the ‘‘exclusive’’ benefit of 
an exempt organization. 


Appellate Division; Browning-Ferris In- 
dustries of South Jersey, Inc. v. New 
Jersey Dept. of the Treasury, Division of 
Taxation, A-626-88T1; per curiam opinion 
(Judges King, Shebell and Baime); decided 
November 6, 1989; in Opinions Approved column 
December 14, 1989. 
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TEACHERS 

(see also PUBLIC EMPLOYMENT) 
TEACHERS — WORKERS’ COM- 
PENSATION 


Although not all teachers are to be similarly 
treated, there is sufficient evidence to support 
the compensation judge’s critical factual deter- 
mination that this widow is a ten-month em- 
ployee; his conclusion that she is thus entitled 
to receive continuing dependency benefits for 
the two months she does not work each year is 
affirmed. 


Appellate Division; Sarisky v. E.R. Squibb 
and Sons, Inc., A-651-88T5; opinion by Stern, 
J.A.D.; decided June 8, 1989; in Opinions Ap- 
proved column June 29, 1989. 
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TITLE INSURANCE 


If a title insurance company agrees to con- 
duct a search and to provide the insured with 
an abstract of title in addition to the title 
policy, it may expose itself to liability for 
negligence as a title searcher in addition to 
potential contractual liability under the policy; 
here, however, the trial court expressly found 
that plaintiff had ordered only a title policy, 
and not a title search. 


Title insurance is no substitute for a survey, 
and the size of a tract simply cannot be 
ascertained with any certainty from a search of 
public records alone; in the absence of a recital 
of acreage, a title company does not insure the 
quantity of land — to obtain such insurance, an 
insured should provide the title company with 
an acceptable survey that recites the quantity 
of land described or should obtain from the 
title company an express guaranty of the 
quantity of land insured in the policy. 








This matter, where plaintiff received six 
acres less than he thought he was buying, is 
remanded for a determination of whether the 
title company had assumed an independent 
duty to assure the quantity of acreage, whether 
it had breached that duty, or whether the 
breach had caused any damage to plaintiff (the 
issue of whether it was obligated to bring the 
difference in acreage to his attention under an 
implied duty of fair dealing has played no role 
at the trial or appellate level). 


Supreme Court; Walker Rogge, Inc. v. 
Chelsea Title & Guaranty Co. et al, A-54/55 
Sept. Term 1988; opinion by Pollock, J.; decided 
August 9, 1989; in Opinions Approved column 
August 17, 1989. 


124 N.J.L.J. Index Page 733 


TORT CLAIMS ACT 

(see also BEACH FEES, CIVIL PROCEDURE, 
DOT, DUE PROCESS, NOTICE, PUBLIC 
DEFENDER) 


The State is immune from liability under the 
weather-immunity provision of the Tort Claims 
Act, N.J.S.A. 59:4-7, for plaintiff's injuries 
resulting from being hit by a car which skidded 
because of icy conditions on the roadway — the 
State did nothing to increase the danger of the 
ice in its natural condition and, therefore, it 
cannot be deprived of the immunity because of 
a statement from a foreman of the Department 
of Transportation that ‘‘he would handle’’ the 
icy conditions. 


Supreme Court; Pico v. New Jersey et al, 
A-136 Sept. Term 1988; opinion by Pollock, J.; 
concurrence by Clifford, J.; decided July 25, 
1989; in Opinions Approved column August 3, 
1989. 
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A dam that impounds a river and creates a 
lake, upon which plaintiff and her husband 
were fishing when a current created by the 
dam caused their boat to go over the spillway, 
resulting in her husband’s death, is not unim- 
proved public property and, therefore, the 
State, which regularly inspected the dam and 
the spillway, is not immunized from liability 
under N.J.S.A. 59:4-8 and -9 if plaintiff pre- 
sents evidence that the dam and its spillway 
constituted a ‘‘dangerous condition,’’ and the 
evidence otherwise meets the requirements of 
59:4-2; however, this holding does not prevent 
the immunity from applying to the lake and the 
balance of the preserve since public property 
may be partly improved and partly unim- 
proved. 


Supreme Court; Troth v. State of New 
Jersey, A-59 Sept. Term 1988; opinion by 
Stein, J.; separate concurrences by Handler, J. 
and O’Hern, J.; dissent by Pollock, J.; decided 
November 20, 1989; in Opinions Approved col- 
umn December 7, 1989. 
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Police officers and their employing munici- 
palities are immune from civil liability under 
the Tort Claims Act when the officers decline 
to take action in response to claims of wrong- 
doing made by one who is subsequently injured 
by the alleged perpetrator; the officers did not 
negligently perform their ministerial duties, nor 
did their conduct give rise to a special rela- 
tionship between plaintiff and the police; 
summary judgment in favor of defendants is 
affirmed. 


Appellate Division; Lee v. John Doe et al, 
A-832-88T5; opinion by Stern, J.A.D.; decided 
May 8, 1989; in Opinions Approved colmn May 
25, 1989. 
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The Legislature did not intend to expose a 
public entity to liability where the public prop- 
erty (here, the boardwalk) is safe for its 
objectively intended purpose and the public 
entity (here, Atlantic City) has specifically 
prohibited by ordinance a known but uni- 
ntended use (here, diving) and has posted signs 
to that effect and instructed its employees to 
stop the prohibited act when they observe it. 


A late Division; Burroughs v. Atlantic 
City et al, A-3819-87T5; opinion by Keefe, 
J.S.C. (t/a); decided June 28, 1989; in Opinions 
Approved column July 20, 1989. 
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TORT CLAIMS ACT — NOTICE 


Although the presence of quarry stones on 
the roadway with the capacity to cause the 
driver of a motorcycle to lose control is suf- 
ficient proof of a dangerous condition, where 
the dangerous condition results from a chang- 
ing condition and is not predictably recurrent, 
constructive notice under N.J.S.A. 59:4-3 is not 
proved simply by showing that the public entity 
had general knowledge of prior occurrences; 
also, where the public entity is not the owner of 
the property, 59:4-4, requiring the use of 
emergency signals to warn of a dangerous 
condition, requires proof of actual notice of the 
dangerous condition to the non-owning public 
entity; here, the town did not have actual 
notice of the dangerous condition on the 
county-owned road. 


Appellate Division; DeBonis v. Orange 
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Quarry Co. et al, A-2995-87T7; opinion by 
Keefe, J.S.C. (t/a); decided May 5, 1989; in 
Opinions Approved column June 22, 1989. 
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TORTIOUS INTERFERENCE 


The trial court’s statement that there must 
be an enforceable contract before an action for 
intentional interference with a prospective 
economic relationship can lie does not represent 


New Jersey law. 


It is fundamental to such a cause of action 
that the claim be directed against defendants 
who are not parties to the contractual relation- 
ship, and plaintiff's complaint reveals a suf- 
ficient economic interest deserving of protection 
against interference by the third party; the 
allegations of the means defendant employed to 
exclude plaintiff from the bidding after it had 
been invited to bid were so far from the ‘‘rules 
of the game”’ that the ‘‘malice’’ element would, 
if proven, be satisfied, and a fact finder could 
also conclude that the means were intolerable, 
as measured by current standards of acceptable 
business practice, and that plaintiff would in all 
‘reasonable probability’? have gotten the job 
but for defendant’s conduct. 


An ultimate resolution of whether an em- 
ployee of a party to a prospective economic 
relationship can be held liable for tortious 
interference may require the Supreme Court to 
create a special cause of action against the 
employee; that important decision can await a 
fully developed record (either on the remand in 
this case or in some other case) — for now, the 
complaint for intentional interference will stand 
against these employees, as it will (on the 
theory of respondeat superior) against the em- 
ployer. 


Supreme Court; Printing Mart-Morristown 
et al v. Sharp Electronics Corp. et al, A-61 
Sept. Term 1987; per curiam opinion; decided 
August 29, 1989; in Opinions Approved column 
September 7, 1989. 
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TORTS 
(see ALCOHOLIC BEVERAGES, CORPOR- 
ATIONS, GUARANTY ASSOCIATION) 


TOXIC TORTS 
(see also CHOICE OF LAW) 


In the absence of evidence establishing the 
future occurrence of cancer as a reasonable 
medical probability, the prospective-cancer 
component of plaintiff's enhanced-risk claim 
was correctly withheld from the jury (which 
was properly permitted to consider plaintiff's 
claim for damages against a private entity 
based on an asbestos-related physical injury, 
resulting emotional distress related to his fear 
of developing cancer, and the cost of future 
medical surveillance), and Ayers was correctly 
not distinguished for having been decided 1) in 
the framework of the Tort Claims Act and 2) 
about plaintiffs who had not sustained a pre- 
sent physical injury; if plaintiff discovers in the 
future that he has developed cancer, neither 
the statute of limitations nor the single- 
tara doctrine will bar a ti:me!y damage 
claim. 


Supreme Court; Mauro v. Raymark In- 
dustries, Inc., et al, A-100 Sept. Term 1988; 
opinion by Stein, J.; dissent by Handler, J.; 
decided August 1, 1989; in Opinions Approved 
column August 24, 1989. 
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TRAFFIC LIGHTS 


(see DOT) 


TREES 
(see SIDEWALKS) 


TRIAL BY JURY 
(see also BANKRUPTCY, PERJURY) 


Trial courts and prosecutors should make 
certain that waivers of jry trials be in writing 
and signed by the defendants as required by R. 
1:8-1(a), or that defendants personally place on 
the record, in open court, express and under- 
standing waivers; defendant’s mere acquiesc- 
ence in proceeding without a jury was not 
sufficient to constitute a waiver of his right to a 
jury trial, and his conviction for third-degree 
theft is reversed and remanded for a new trial. 


Appellate Division; State v. Wyman, A- 
4753-86T4; per curiam opinion (Judges Michels, 
Long and Keefe); decided May 4, 1989; in Opin- 
ions Approved column June 1, 1989. 
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ucc 
(see CREDITORS’ RIGHTS, PATENTS, 
SALES) 


UIM/UM COVERAGE 
(see also AUTO INSURANCE) 
N.J.S.A. 


17:28-1.1(e)(1), which provides that a vehicle is 
underinsured when the sum of the liability 
limits of all policies ‘‘available’’ is less than the 
applicable underinsured coverage, refers to the 
persons who are actual responsible tortfeasors 
and not those who may have been involved in 
the accident without being liable under the law; 
thus, the matter must be submitted to arbitra- 
tion in accordance with the insured’s policy in 
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order for the arbitrator to determine the 
«mount of plaintiff's damages and which of the 
three vehicles involved in the chain-car accident 
are responsible for plaintiff’s injuries. 


Appellate Division; Gold et al v. Aetna Life 
and Casualty Insurance Co. et al, A-496- 
88T5; opinion by Scalera, J.A.D.; decided May 
26, 1989; in Opinions Approved column June 22, 
1989. 
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Lundy v. Aetna Cas. & Sur. Co., 92 N.J. 550 
(1983), does not entitle a claimant to stack 
aggregate uninsured coverage in the fleet in- 
surance policy of his employer; thus, where 
plaintiff was involved in an accident prior to 
the amendment to N.J.S.A. 17:28-1.1 to pro- 
hibit stacking of UM coverage the uninsured 
limit of his employer’s policy was that for the 
individual car driven by plaintiff, and not the 
combined limit for all the cars in the em- 
ployer’s fleet. 


Appellate Division; Prudential Property & 
Casualty Ins. Co. v. Continental Insurance 
Co. et al, A-5588-87-T2; opinion by Ashbey, 
J.A.D.; decided May 18, 1989; in Opinions 
Approved column June 22, 1989. 
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An insured who has both uninsured and 
underinsured coverage as part of his insurance 
policy, and is invoived in an accident with both 
uninsured and underinsured motor vehicles, is 
entitled to receive compensation under both 
coverage provisions where, as here, both driv- 
ers contributed to the accident. 


Law Division; Coniglario v. Hanover In- 
surance Company, W-013163-87; opinion by 
Longhi, J.S.C.; decided April 5, 1989; in Opin- 
ions Approved column June 29, 1989. 
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Where plaintiff was injured when a pass- 
enger in an unidentified vehicle got out and hit 
plaintiff in the eye, causing serious injury, his 
injury did not arise ‘‘out of the ownership, 
maintenance or use’’ of an uninsured vehicle 
within the meaning of N.J.S.A. 17:28-1.1, and 
plaintiff is not entitled to uninsured-motorist 
coverage; Smaul v. Irvington General Hospital, 
which involved a similar incident but included 
an effort to steal the insured’s car, is distin- 
guished since that case involved a claim for PIP 
benefits, which more closely resemble disability 
and medical coverage. 


Appellate Division; Cerullo v. Allstate In- 
surance Company, A-2952-88T1; opinion by 
D’Annunzio, J.A.D.; decided October 30, 1989; 
in Opinions Approved column November 30, 
1989. 
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UNAUTHORIZED PRACTICE OF LAW 
(see ATTORNEYS) 


UNSATISFIED CLAIM AND JUDGMENT 
FUND 


The discovery rule is inapplicable to the 90- 
day limitation period in N.J.S.A. 39:6-65 in 
which to make a claim against the Unsatisfied 
Claim and Judgment Fund; the Fund’s motion 
for summary judgment based on_ plaintiff's 
claim, which was filed 163 days after the date 
of the accident allegedly because he was un- 
aware that an unidentified vehicle was involved 
in the accident until he received a letter from 
the insurer of the driver of the car that crashed 
into plaintiff's home, is granted. 


Law Division; Cano v. Malone et al, L- 
000281-89; opinion by Menza, J.S.C.; decided 
September 29, 1989; in Opinions Approved col- 
umn December 7, 1989. 
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VACCINATIONS 
(see PRODUCTS LIABILITY) 


VERDICTS 


The allegedly low verdict in this case on the 
issues of medical expenses and lost wages 
resulted at most from the jurors’ misperception 
that it was their function to reduce plaintiff's 
verdict by the percentage of fault attributable 
to him; this was neither a compromise verdict 
(which would result from the improper mixing 
of issues involving liability and damages) nor a 
quotient verdict, since there is no evidence of 
any prior agreement that bound the jurors to 
abide by a quotient regardless of each in- 
dividual juror’s view of the liability issue — 
absent such a prior agreement, there is nothing 
wrong with a jury’s taking the sum of each 
juror’s separaie estimate and dividing it by the 
number of jurors, so long as the jury ul- 
timately agrees by the required number that 
the final percentage of fault represents its 
collective appraisal of the issue to be decided 
(in future, when similar issues arise, trial 
judges should specificaliy inquire whether there 
was an impermissible prior agreement). 


Appellate Division; Cavallo v. Hughes, A- 
1045-88T3; opinion by Keefe, J.S.C. (t/a); deci- 
ded August 17, 1989; in Opinions Approved 
column September 7, 1989. 
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There was insufficient basis to warrant the 
court’s opening the door to an instruction that 
the jury might apply an averaging method in 
arriving at a verdict here; of greater sig 
nificance is the court’s error in leading the 
jurors to believe that, as long as they exercised 
their own conscientious judgment with regard 
to their individual determinations that would 
then go into the average, they could return a 
verdict that merely reflected the average of 
those independent conscientious judgments even 
though a juror might with the ultimate 
outcome, and the verdict finding the driver 
who hit the seven-year-old boy 43% negligent 
and the boy 57% negligent is reversed. 


Appellate Division; Gray v. Pope, A-2163- 
88T3; opinion by Shebell, J.A.D.; decided Oc- 
tober 11, 1989; in Opinions Approved column 
November 2, 1989. 
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VIDEOTAPES 
(see EXPERT TESTIMONY) 


WATER SUPPLY MANAGEMENT ACT 
(see ENVIRONMENTAL LAW) 


WELFARE 
(see also ATTORNEYS) 


The elected representatives should be af- 
forded an opportunity to test the solutions they 
propose for the extraordinary problem of the 
homeless, and the Dept. of Human Services 
regulation (similar to its AFDC counterpart in 
Franklin) granting emergency-assistance hous- 
ing benefits for up to only five months to 
recipients of benefits under the State’s General 
Public Assistance Law shall be deemed valid if 
(with certain conditions) DHS shall have in 
place by December 1, 1989, through proper 
administrative procedures, the new programs 
that it believes will make reasonably certain 
that individuals previously housed in motels 
will find shelter and, eventually, housing else- 
where. 


Supreme Court; Williams et al v. Dept. of 
Human Services, etc., A-181 Sept. Term 
1988; opinion by O’Hern, J.; concurrence by 
Stein, J.; decided August 1, 1989; in Opinions 
Approved column August 24, 1989. 
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Although the actual level of benefits will be 
established in the annual Appropriations Act, 
there is a sufficient mandate in the welfare 
statutes to require the Dept. of Human Services 
to advise the Legislature of what appropria- 
tions are needed for the Aid to Dependent 
Children and General Assistance programs, 
and the Appellate Division decision directing 
| oon to establish a standard of need is af- 
irmed. 


Supreme Court; In the Matter of Petitions 
for Rulemaking, N.J.A.C. 10:82-1.2 and 
10:85-4.1, A-82 Sept. Term 1988; opinion by 
O’Hern, J.; decided December 11, 1989; in 
Opinions Approved column December 21, 1989. 
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Although federal law would permit the Divi- 
sion of Welfare to classify Social Security 
dependents’ benefits as child-support payments 
subject to the federal ‘‘disregard”’ in calcu- 
lating AFDC benefits, federal law does not 
require it (although it is arguably more equita- 
ble); the Division’s decision upholding the 
county welfare board in not disregarding the 
Title II benefits received by plaintiffs children 
must be affirmed 


Appellate Siviatoce Baylor v. N.J. Dept. of 
Human Services, Division of Public Wel- 
fare, A- 5456-8775; opinion by Shebell, J.A.D.; 
dissent by Petrella, P.J.A.D.; decided June 26, 
1989; in Opinions Approved column July 27, 
1989. 
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WHISTLE-BLOWERS ACT 
(see ATTORNEYS) 


WIRETAPS 
(see FEDERALISM) 


WITNESSES 
(see ADMISSIONS) 


WORKERS’ COMPENSATION 
(see also MATRIMONIAL LAW, PUBLIC 
EMPLOYMENT, TEACHERS) 


The workers’ compensation carrier was not 
required to defend the employer in a civil suit 
charging it with host-liability and negligence on 
the thesis that other employees negligently per- 
formed the duty they assumed to see decedent 
safely home from a Christmas party; the 





“coverage B’’ portion of the policy providing 
coverage for injury ‘‘arising out of and in the 
course of ... employment’’ does not include all 
damage actions against the employer by an 
injured worker, but covers accidental injuries 
arising out of ard in the course of employment 
for which statutory benefits are not the rem- 
edy; here, the civil complaint did not allege an 
accident arising out of and in the course of 
decedent’s employment. 


Appellate Division; Central National In- 
surance Company v. Utica National Insur- 
ance Group et al, A-2700-87T1; opinion by 
Cohen, J.A.D.; decided April 26, 1989; in Opi- 
nions Approved column, May 25, 1989. 
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The mere cataloging of the evidence followed 
by an ultimate conclusion of total and_per- 
manent disability, on both a medical and an 
‘‘odd-lot doctrine’ basis (when a_ petitioner 
relies on the odd-lot doctrine the pretrial 
memorandum should so indicate) does not sati- 
sfy the requirements of the adjudicatory proc- 
ess, and this matter must be remanded for 
specific findings and an expression of the 
judge’s reasoning. 


The fragmentation of this trial over more 
than two years without any apparent reason is 
troublesome; the regulations requiring unin- 
terrupted trials and prompt decisions should 
either be modified or scrupulously adhered to. 


Appellate Division; Lister v. J.B. Eurell 
Gonpeny, A-587- 88TS; opinion by Scalera, 
J.A.D.; decided June 22, 1989; in Opinions 
Approved column July 20, 1989. 
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There are significant differences between 
‘‘parking-lot’’ cases like Livingstone and this 


case where (as in Manole v. Carvellas) the 
employee, who was injured while driving to 
work two miles from his place of employment, 
was beyond his employer’s control in any 
relevant sense; the roadway was 
owned by his employer, it was maintained by 
another corporation and patrolled by the local 
police —— and did not pose any ‘‘spe- 
cial hazards 
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Appellate N.J. Manufacturers 
ine. Co. v. Publle Service Electric & Gas 
Co., etc., A-2073-88T1; opinion by Skillman, 
J.A.D.; decided June 28, 1989; in Opinions 
Approved column July 20, 1989. 
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The trial court correctly held that plaintiffs, 
who were injured during the course of their 
employment as a result of an explosion which 
they claim was caused by defendant’s negligent 
operation and maintenance of the premises, 
cannot bring a common-law action against their 
employer under the dual-capacity doctrine; 
workers’ compensation is the exclusive remedy 
available to plaintiffs. 


late Division; DeFigueiredo et al v. 

U.S. Metals Refining Co. et al, A-217-88T1; 

per curiam opinioin (Judges Long, Muir and 

Keefe); decided May 15, 1989; in Opinions 
Approved column August 31, 1989. 


Law Division; DeFigueiredo et al v. U.S. 
Metals Refining Co. et al, L-96633-87 and L- 
09264-88; opinion by Menza, J.S.C.; decided 
August 5, 1989; in Opinions Approved column 
August 31, 1989. 
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There is no parallel here with the facts in 
Livingstone, and the employee injured in a 
motorcycle accident after he had left his em- 
ployer’s parking lot and was about to exit the 
surrounding industrial complex was improperly 
awarded compensation benefits; the ‘‘going and 
coming”? rule has come and gone, and Liv- 
ingstone did not resurrect it. 


Appellate Division; Serrano v. Apple Con- 
tainer, A-1354-88T2; opinion by Landau, 
J.A.D.; decided October 19, 1989; in Opinions 
Approved column November 16, 1989. 
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WRITS OF ATTACHMENT 
(see CAPIAS AD RESPONDENDUM) 


WRONGFUL TERMINATION 
(see CONTRACTS, INSURANCE, RICO) 
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Tandy’s DeskMate: PC Users Won’t 
iF) Se errr p. 1363. 
*Tis the Season to Rate Computer 
Games; Dec. 14 ........0...0000. p. 1459. 
VERBATIM 

Court: Law Firms Are Beyond Reach 
GF Weaes TEs ENG. 22 cccssecicscs p. 1523. 
WELFARE 


State Is Told To Draw Up Welfare- 
Need Index; by Elise Rosenblum, Dec. 
GE Shbucbascieeccapesnaasnsistbnesecd p. 1520. 
WILENTZ, ROBERT 

The Wilentz Decade; by Kathleen Bird, 


SE ED Qaknhiswebatentssqnsuekapas p. 701. 
How the Chief Justice Sees His Style as 
BES GE, BE ndddeensdcdvscersees p. 729. 
WOMEN JUDGES 

Women Judges Hear Brennan, 
O’Connor; by a Law Journal Staff 
WEMEEEY BOO. BA vecicrcercsaciens p. 1297. 


WORKERS’ COMPENSATION 

Comp Director Infuriates Bench and 
Bar — Again; by Ronald J. Fleury, 
WS By seabsasntcetadanindiciins p. 1564. 


EDITORIALS 


Professional Responsibility: A  Re- 
Ee GH © cccsaseceesaxisigertcs p. 6. 
An Opportunity and an Obligation; July 
Ea canis beuhavdiahastkhbehsseseniactnstee p. 54. 
Dispute Resolution Report: A Toe into 
Troubled Water; July 20 ........ p. 110. 
Conflicting Signals; July 27 .... p. 198. 
Government: Our Potent, Omnipresent 
Teacher (Or The Ultimate Scofflaw?); 
PB asarsseddinukincceinesainsaits p. 250. 
Automobile Insurance: A Never-Never 
SS ere p. 306. 
Perceptions; Aug. 17 ............ p. 362. 
Is the Hub Fire Out?; Aug. 24. p. 434. 


If You Join the Club You Should Pay 


Your Dues; Aug. 31 ............ p. 482. 
Judicial Activism: Whose Ox is Being 
SEE: MEST eksnacccesesensnee p. 530. 


Investigate the State Police; Sept. 14 p. 
650. 

Thinking the Unthinkable: Saying 
“YES’ to Legalizing Drugs; Sept. 21 p. 
706. 

No Surrender; Sept. 28 .......... p. 770. 
Seeing It Through; SR DS ckcsee p. 834. 
New Jersey’s Bleak House; Oct. 12 p. 
910. 

Historical Perspective; Oct. 19 p. 966. 
Random Thoughts on the Election; Oct. 


eP - ddksssinsndvaguniansinneeabesdcen p. 966. 
Prisons Are Not Enough; Oct. 26 p. 
1022. 


Smell the Blossoms Before You Smell 
the Roots; Nov. 2 ............... p. 1126. 
Is This Party Necessary?; Nov. 9 p. 
1182. 

Full Faith and Credit; Nov. 16 _ p. 


1238. 

Urban Education; Nov. 22 .... p. 1298. 
Discovery Secrets; Nov. 30 .. p. 1358. 
Pro Bono Publico; Dec. 7 .... p. 1402. 
Defunding Life; Dec. 14 ...... p. 1454. 
Who Speaks for the Trial Court; Dec. 
Sn? bean Sebamed ceaseeennshasenasesaes p. 1522. 


Seventy-Five Years; Dec. 28 p. 1566. 


ETHICS 
OPINIONS 


Opinion 629 — Conflict of Interest: 
Municipal Court Judge Sharing Fee af- 
ter Withdrawal from Personal Injury 
Matter in Which Municipality is Named 
as Defendant; July 20 ............ p. 106. 
Opinion 630 — Attorney as Witness — 





Counsel Asked to Provide Adversary 
with Certification Concerning Discus- 
sions with Party to Action; Oct. 12 p. 
906. 

Opinion 631 — Attorney Leasing — 
Law firm Leasing Attorney Associates 
and Secretarial Staff From an Employee 
Leasing Firm; Oct. 12 ........... p. 926. 
Opinion 632 — Temporary Attorneys 
and Temporary Attorney Placement 
pes. ae» eeereerrr rer p. 926. 
Opinion 633 — Hiring of Associate 
Previously Employed as Law Clerk in 
Another Firm Engaged in Asbestos or 
Tobacco Litigation; Nov. 2 ... p. 1122. 
Opinions of the Advisory Committee on 
Professional Ethics, Supplement to 
Opinion 634 — Successive Government 
and Private Employment — Former 
Prosecutor Taking Civil Case Against 
Indicted Defendant; Dec. 7 ... p. 1420. 
Opinion 635 — Use of Authorization to 
Endorse Forms in Pewrsonal injury 
DINGS TIGR. TF cscnestcneccesese p. 1420. 
Opinion 636 — Former Judicial Law 
Clerk Employed by Law Firm Repre- 
senting Clients in Matters Pending 
During Clerkship; Dec. 7 ..... p. 1420. 
Supplement to Opinion 621 — Conflict 
of Interest: Aide to State Assemblyman; 
BE, OW vnsvccadnancacéicsscanvess’ p. 1450. 


NOTICES TO 
THE BAR 


Amendments to Rule 4:74-7; July 20 
p. 106. 

Attorney Ethics 1990 Budget Summary 
and Financial Overview; Oct. 12  p. 
906. 

Clients’ Security Fund List of Ineligible 


Attorneys; Oct. 26 ...... p. 1018, 1064. 
Board of Trustees Report — Cliets’s 
Security Fund; Sept. 7 ........... p. 526. 


Directive 8-89 — Appellate Division 
Panel for Emergent Environmental Ap- 
OU, FR. BT sxcescsccessnssesc p. 358. 
Directive 10-89 — Adjournment of Ar- 
bitration Hearings; Oct. 26 ... p. 1018. 


Draft Final Report of the Supreme 
Court Task Force on Dispute Resolu- 
SE EE OF sskdntcccsnsnemepeannns p. 90. 
Evidence Rule 63 Amendments; Aug. 3 
ophasakbeidiassiaetpareninganeeanneten p. 246. 
New Rules and Amendments Governing 
the Courts; DC. 7 ..ccccssessees p. 1398. 


N.J. Supreme Court Study Group on 
the Sale of Law Practices; Nov. 16 p. 
1284. 

Post-Judgment Interest Rate; Dec. 28 
p. 1562. 

Extension of Local Filing Projects to 
Burlington and Middlesex Counties, 


BEG vassistescisvccnnsaciscereapeecsns S. 2. 
Extension of Directive #9-1988; Sept. 7 
Kini pinkinesbiknthinidbyinnvededbnanas p. 526. 
Report of the Committee on Attorney 
Advertising; Oct. 5 ............... p. 830. 
Revision to Camden DCM Rule 4:14- 
_ - 2) eee p. 50. 
Uniform Form of Order for Use in 
‘Friendlies’; Nov. 2 ............ p. 1122. 
U.S. Court Asbestos Litigation; Nov. 2 
p. 1122. 

U.S. District Court General Rules, July 
© nvennsrccunecscnapesecctassceccsunvennee p. 2. 
1988 IOLTA Fund Report and Audit; 
FEE, TED anvesscanccssrsaterannipseae p. 302. 


SUPPLEMENTS 


Legislative Supplement — Chapters 52- 
91 and Joint Resolutions 3,4, and 5; 
July 6. 

Legislative Supplement — Chapters 92- 
127; Aug. 24 

Legislative Supplement — Chapters 
128-170 and Joint Resolutions 6 and 7; 
Sept. 21. 

Legislative Supplement — Chapters 
153-190 and Joint Resolution 8 and 
Executive Orders 213-219; Nov. 9. 
Tri-State Support Staff; Sept. 21. 

Law and Technology; Oct. 5. 

Getting to Know Edgar; Nov. 16. 

Hotel and Inn Directory; Nov. 30. 
Successful Bar Candidates List, July 
1989; Dec. 7. 

July 1989 Bar Examination Essay 
Questions and Answers; Dec. 28. 





